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n my May “President’s Page,” I said 

that I would devote my final article to 

a review of the events of the past year. 

I have changed my mind. Instead, I 
have elected to make a few parting com- 
ments about professionalism which was 
the focal point of my year in office. Two 
things have caused me to alter direction. 
Several days before the deadline for this 
article, I spoke at a luncheon at one of our 
voluntary bar associations. During the in- 
vocation, the invocator implored that 
those present be made aware of their indi- 
vidual obligation as a lawyer to do more 
than simply occupy space. That is, we must 
recognize that we have obligation to make 
a difference — to contribute in a meaning- 
ful way. Several days later, I was reading 
an editorial in my local newspaper which 
was devoted to a discussion of problems 
in the Middle East which closed with the 
statement: “Dante reminds us (in his Jn- 
ferno), there is a special place in hell for 
those who in times of moral crisis, remain 
silent.” 

While I do not intend my comments to 
be construed as a suggestion that we are 
in the throes of a moral crisis in the law 
— which in my opinion we are not — the 
events referred to above rekindled my be- 
lief in the historical imperative of lawyers 
to serve the public: to be involved; to speak 
out; to ever strive for change where change 
is needed; to improve the quality of justice 
where it is lacking; to assure that justice is 
accessible to all and not just a few; to de- 
mand that justice be equal and not depend- 
ent upon one’s station in life; to devote our 
energies to preserving our system of justice 
and respect for that system; and to seek the 
best in everything. 

This past year has been an exceptional 
learning experience for me. The person 
who occupies the position of president of 
The Florida Bar has an opportunity to 
continuously interact with lawyers and the 
public. Through this interaction, I have be- 
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PRESIDENTS PAGE 


Professionalism and Our Historical 
Imperative: A Parting Comment 


by Rutledge R. Liles 


come more aware of the problems with 
which we are faced as they relate to our 
system of justice and our profession. Al- 
though the end of my term is rapidly 
approaching, I hope that I will be able to 
use that which I have learned to better 
serve justice and our profession in the 
future. 

One observation I would make as it re- 
lates to the public is that there is a great 
deal of dissatisfaction with our court sys- 
tem. This reflects adversely on lawyers. 
The public thinks that the legal process is 
too slow and too expensive. The public 
thinks that our system of justice is simply 
unavailable to and out of touch with the 
average person. This dissatisfaction affects 
public beliefs and attitudes and, ultimately, 
public perception of our profession. 

Insofar as integrity in our profession is 
concerned, I see no decline. In my experi- 
ence, the integrity level of lawyers is very 
high. Although lawyers are not as civil to 
each other as we once were, lawyers are 
generally honest, candid and fair, both in 
court and in dealing with each other. This 


is encouraging for it is easier to cure prob- 
lems pertaining to civility than problems 
with integrity: One is learned behavior 
whereas the other involves a basic flaw in 
character. 

Notwithstanding, there is a decline in 
professionalism. One reason for the per- 
ception of a decline in professionalism 
among lawyers is that we have strayed 
from the bedrock of our profession, which 
is service. We serve our clients well, but 
we do not do much for people who cannot 
afford lawyers. 

The Preamble to the Rules of Profes- 
sional Conduct states that “a lawyer is ... 
a public citizen having special responsibil- 
ity for the quality of justice.” (Emphasis 
supplied.) 

Our Preamble continues: 

As a public citizen, a lawyer should seek im- 
provement of the law, the administration of 
justice and the quality of service rendered by 
the legal profession. As a member of a learned 
profession, a lawyer should cultivate knowledge 
of the law beyond its use for clients, employ 
that knowledge in reform of the law, and work 
to strengthen legal education. A lawyer should 
be mindful of deficiencies in the administration 
of justice and of the fact that the poor, and 
sometimes persons who are not poor, cannot 
afford adequate legal assistance, and should de- 
vote professional time and civic influence in 
their behalf. A lawyer should aid the legal pro- 
fession in pursuing these objectives and should 
help the bar regulate itself in the public interest. 


We, as lawyers, cannot fulfill this 
charge, this responsibility, by simply occu- 
pying space and remaining silent. In a time 
of increasing societal change, we must be 
ever mindful that while it is law that pro- 
vides order, it is the lawyer that brings 
justice to the law. Our role as lawyers and 
our historical imperative should never be 
forgotten. We must serve the public. 

The future of our system of justice and 
of the lawyer as a professional rests on our 
shoulders. We must never forget that it is 
a code of ethics and professional responsi- 

(Continued on page 92) 
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The Oklahoma Land Rush, April 22, 1889. 
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EXECUTIVE DIRECTIONS 


‘The Good Ole Days’ 


n June 30, Linda Yates will be 
retiring from The Florida Bar 
after almost 30 years of editing 
the Bar’s publications. I 
thought it would be interesting to have her 
share with us the changes she has observed 
in the Bar as an organization and the legal 
profession as a whole. Thus, I am donating 
my column to her to take us back and give 
us a glimpse at some of the reminders of 
“the good ole days.” 


The end of the fifties was peaceful and 
quiet, at least outwardly. But the decade 
of the sixties brought America yelling and 
screaming into an age of rapid social 
change and strong cries for equal justice. 
In September 1959, I took my last first- 
grader to his elementary school classroom 
and accepted a job as editorial assistant of 
The Florida Bar Journal. The little 
pocket-size magazine, in 48 pages or less 
10 times a year, sought to inform Bar 
members about activities of the association 
and changes in the law. 

Florida’s four million citizens were being 
served by 4,300 Bar members, who paid 
$25 annual dues to support a budget of 
$193,611, of which $37,787 was spent on 
the Journal. Eight full-time employees 
worked out of a few spare rooms in the 
Supreme Court Building and across the 
street in the Petroleum Building. Two ad- 
ministered the disciplinary program and 
the rest of us kept membership records in 
a card file, collected and recorded dues, 
made arrangements for the annual conven- 
tion, published the Journal and issued 
news releases and public information pam- 
phlets. We had five or six typewriters, an 
adding machine, and a mimeograph 
machine that leaked its oily black ink in a 
dark corner of the court’s basement storage 
area. 

Glenn Terrell, the last of the “log cabin” 
judges, had just ended his final term as 


by John F. Harkness, Jr. 


chief justice of the Florida Supreme Court 
to be replaced by Justice Elwyn Thomas. 

J. Lewis Hall, Sr., of Tallahassee had 
taken office as president of The Florida 
Bar during the annual meeting in May at 
the Deauville Hotel in Miami Beach. 
Members attending the convention 
enjoyed a spacious room on the full 
American plan (three meals a day) for $15. 
Another $1.50 was added to cover meal 
gratuities. 

President Hall’s goal for the year was 
“to inform the members as fully and com- 
pletely as possible of the work of the Bar. 
. . . It is hoped that the result will be a 
deeper understanding, a growing spirit of 
professional unity, and the opening of an 
era of even greater achievement by The 
Florida Bar,” he wrote in his President’s 
Page in the July 1959 Bar Journal. 

Those words were to be prophetic. In 
the 30 years that followed, Florida’s popu- 
lation grew to more than 12 million and 
the Bar to 44,404 members. The Bar is now 
served by a staff of 188 full-time and 28 
part-time employees. Membership dues are 
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$140 a year. The $17 million budget for 
1989-90 allocates $4.2 million to the disci- 
plinary program, $1.9 million to continu- 
ing legal education, $494,541 to the Bar 
Journal, and $591,591 to the Bar News. 
Less than $7 million of the budget is raised 
from membership dues; the remainder is 
generated by Bar programs. 

The annual section and committee re- 
ports in this issue of the Journal speak of 
the far-ranging scope of the Bar’s involve- 
ment in law reform, service to the public, 
continuing legal education, the administra- 
tion of justice, and in monitoring the pro- 
fessionalism of its members. As thousands 
of lawyers give freely of their time for these 
causes, the spirit of professional unity Mr. 
Hall spoke of realizes its finest hour. 

What events brought the Bar to this time 
and place? In the past 30 years the Bar has 
helped formulate guidelines and implement 
the mandates of Gideon, Miranda, and 
Bates, dealt with changes brought by the 
Civil Rights Act of 1964, an influx of Cu- 
bans and other immigrants into the state, 
the Feminist Movement, the Wage and 
Hour Law and numerous other landmark 
cases and legislation that changed the way 
we lived and practiced law. Three new law 
schools were added to train the increasing 
numbers of persons attracted to the prac- 
tice. New words became a part of the 
everyday vocabulary: pro bono, gender 
bias, sentencing guidelines, IOTA, manda- 
tory. Formerly used words are getting new 
emphasis: professionalism, specialization. 

Early on, even when needs did not have 
the crisis dimensions they had in later 
years, the Bar had admirable leaders. I re- 
member Robert S. Baynard of St. Peters- 
burg, who as chairman of the Legal Aid 
Committee advocated a statewide public 
defender system four years before Gideon 
mandated it; A. Bradford Smith of Naples, 
whose leadership as chairman of the 
American Citizenship Committee got the 
observance of Law Day U.S.A. started in 
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the schools and communities of Florida 
and the course, Americanism vs. Commu- 
nism, taught in the high schools. Freedoms 
Foundation awarded the Bar its Medal of 
Honor for the program which sought 
to prepare the next generation lest the 
threat of communism become a reality in 
America. 

There was Giles J. Patterson of Jack- 
sonville, who through the Legal Edu- 
cation and Professional Responsibility 
Committee, elevated requirements to be 
admitted to the Bar, and Judge Walter 
Scott Criswell of Jacksonville, chairman 
of the Juvenile Courts Committee, whose 
tough love approach set the stage for 
compassionate and more effective juvenile 
justice in a simpler age when that formula 
still worked. 

Many early leaders of the Bar went on to 
higher office or to judgeships. Charles B. 
Fulton of West Palm Beach was chair- 
man of the Legal Institutes and Con- 
tinuing Education Committee in 1959-60 
when the Bar employed its first full-time 
director for the program. He later served 
as president of the Bar and retired recently 
after serving as a federal district judge. 

Wm. Reece Smith, Jr., of Tampa and 
Chesterfield Smith, then of Bartow, paid 
their dues as committee chairmen, served 
as Bar president, and went on to serve 
terms as president of the American Bar 
Association. Clyde Atkins, now a senior 
federal judge, helped set the stage to pre- 
pare Cuban lawyers for admission to The 
Florida Bar. His brother Ed Atkins while 
Bar president literally worked his heart out 
to build the addition to The Florida Bar 
Center. 

Then there was President John McCarty 
who caused the Bar to realize that equal 
pay for equal work also included the 
women on the Bar staff, and Burton 
Young who won the presidential election 
with an anti-establishment platform and 
later became the organized Bar’s strongest 
advocate once he became involved in its 
programs. Rush, Troutman, Gilbert, Er- 
vin, Urban, Richman, Floyd, Farrior, 
Hadlow, Rinaman and Liles and all the 
others were pictured on the Journal cover, 
profiled, and reported. The sum of their 
work and of the hundreds of lawyers who 
worked alongside them built one of the 
strongest, most competent, and best regu- 
lated legal communities in the world. What 
a privilege it has been to tell their stories! 

Those stories of a busy and rapidly 
growing Bar strained the Bar Journal to 
capacity. In January 1970, the small, 
cramped format of the Journal was con- 


verted into a standard-size magazine, and 
in July 1974, the first issue of The Florida 
Bar News was published. The publications’ 
editorial, advertising and support staff in- 
creased and became more professional 
through the years, so that today Florida 
Bar members probably have more in-depth 
information on a timely basis than do 
members of most other state bars. 

The News provides a form of “associa- 
tion journalism” unheard of among most 
such organizations. From the beginning 
the Board of Governors and officers of the 
Bar have supported full reporting of their 
decision-making, open rebuttal by Bar 
members in the News’ letters column, and 
employment of journalists trained to re- 
port objectively. This free press privilege 
must be preserved if the organized Bar is 
to maintain credibility with its members. 

The unsung heroes of the Bar’s publica- 
tions are members of the Editorial Board 
this year, last year, and in every year since 
1969, when Richard T. Earle, Jr., of St. 
Petersburg voiced the challenge that con- 
tinues today: “We don’t want pablum; we 
want to publish controversial, hard-hitting 
articles!” The Editorial Board has re- 
viewed, critiqued, and recommended arti- 
cles, and supported the Journal and the 
News as true colleagues of the staff and 
guardians of what their fellow Bar mem- 
bers will be given to read. 

Currently, Editorial Board members are 
working with the Program Evaluation 
Committee to determine the direction for 
the future. As I leave, I am confident Bar 
publications will be even better and more 
useful to you in the future. A professional 
and caring staff, a hardworking Editorial 
Board, and talented lawyer authors will 
make it so. I thank all who worked with 
me as editor during nearly 30 exciting and 
rewarding years. —Linda H. Yates 


Our publications are known throughout 
the country for their display of quality and 
professionalism largely due to your efforts. 
We thank you, Linda, for three decades of 
dedicated service. JFH 
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Constitutional Rights in 
Question 

Permit me to make some observations 
in response to the President’s Page in the 
April issue. 

A compelling state interest requires my 
membership in The Florida Bar, thereby 
initially infringing on my first amendment 
freedoms. Now that compelling state inter- 
est permits a further infringement by 
permitting the Bar to engage in political 
activities. If board members perceive their 
role as protecting the procedural and sub- 
stantive rights of individuals, ought not 
they protect my constitutional rights? 

The president states that we must speak 
out when outright attacks are made on our 
system of justice, particularly when made 
by special interest groups. Unless I have 
misread our history, our form of govern- 
ment and system of justice was forged in 
the crucible of compromise by special in- 
terest groups. Is our system so fragile that 
it cannot withstand attacks? 

I am not alone in disagreeing with the 
positions taken by the Florida Medical As- 
sociation, but I certainly am not offended 
because they take those positions irrespec- 
tive of their motives. Ultimately it is the 
consent of the governed to accept or reject 
proposed changes. 

Abstractions are tricky things and I feel 
uncomfortable with the concept of “the 
bar’s collective wisdom.” Might it be more 
accurately described as “we have the votes 
on this issue?” 

Is the president in his closing remarks 
suggesting that we lawyers know what is 
best for the citizenry? One refreshing as- 
pect of our form of government is that the 
public has a right to be wrong. We too 
often forget that. 


ROBERT T. WESTMAN 
Cocoa 


Opt-out Proposed for Lobbying 

I just finished reading Mr. Liles’ Presi- 
dent’s Page in the April 1989 issue of The 
Florida Bar Journal entitled: “Legislation: 
Does The Florida Bar Have an Obligation 
to Speak Out?” I suppose I am one of the 
“vocal minority” Mr. Liles refers to — or 
am I? 

Contrary to the implications in Mr. 


Liles’ column, I and other opponents of the 
present lobbying scheme think The Florida 
Bar should have a strong, well-funded leg- 
islative lobbying program. However, we 
oppose vehemently the use of compulsory 
Bar dues to fund this program. In our 
view, the present funding scheme is a viola- 
tion of every Bar member’s first amend- 
ment rights. 

Moreover, the cumbersome procedures 
adopted by the Board of Governors to al- 
low dissenting members to petition for re- 
funds for specific portions of lobbying 
dues does not cure the problem. For exam- 
ple, the Board of Governors does not per- 
mit standing objections. The present re- 
fund procedure only highlights the real 
reason for the present system: The Board 
of Governors is afraid that any voluntary 
system would result in a substantial reduc- 
tion of dues collected for lobbying. If that 
is true, then Bar members are obviously 
not as interested in the program as the 
Board of Governors believes. 

Why can’t The Florida Bar adopt an 
“opt-out” check-off procedure on the Bar’s 
annual dues statement whereby Bar mem- 
bers would be informed that a certain por- 
tion of their compulsory dues is allocated 
to legislative lobbying and if they mark the 
specified box they may opt not to partici- 
pate in the program? The next edition of 
the President’s Page should address this 
alternative. When this “opt-out” procedure 
is adopted, I will begin supporting the pro- 
gram. 


Davip P. FRANKEL 
Washington, D.C. 


Form PACS 

This letter refers to the President’s Page 
in The Florida Bar Journal, April 1989 
issue. In the third paragraph of the article, 
President Liles very succinctly summarizes 
the entire authority behind The Florida 
Bar. 

Unfortunately, it takes a quantum leap 
of logic to extend that authority to lobby- 
ing for legislation not pertaining to the ad- 
mission to practice law in this state or to 
the discipline of attorneys. No matter what 
the case law may say or the Judicial Coun- 
cil may say, there is no justification in my 
mind for expanding the interpretation of 
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Article V, Section 15 of the Florida Con- 
stitution to override the first amendment 
of the United States Constitution. There is 
no compelling state interest in promoting 
the views of a portion (majority or minor- 
ity) of The Florida Bar. 

Mr. Liles speaks of special interest 
groups and says “On the other hand, The 
Florida Bar Board of Governors is an 
elected group from various backgrounds.” 
Nevertheless, it also acts as a special inter- 
est group when it attempts to influence 
legislation. It cannot be above self-interest 
when it is doing so. 

If members of The Florida Bar wish to 
influence legislation, they should form spe- 
cial interest groups or PACS on their own, 
not through the auspices of the Bar. The 
Florida Bar is not a trade association such 
as the Academy of Florida Trial Lawyers, 
The Florida Defense Lawyers Association 
or The Florida Medical Association. 
Rather, it is an organization with a specific 
mandate to “regulate the admission to 
practice law in the state as well as the disci- 
pline of attorneys.” Its authority stems 
directly from Article V, Section 15 of the 
Florida Constitution through the Florida 
Supreme Court’s authority. 

Professionalism of lawyers is not served 
by The Florida Bar taking legislative posi- 
tions. 


WiuiaM E. Guy, JR. 
Stuart 


Use Sales Tax for Financing 
Prisons 

I read with interest the article on “Spe- 
cial Corrections Districts,” by Judge 
Charles Miner, Jr., and Laurin A. 
Wollan, Jr., in the April 1989 issue of The 
Florida Bar Journal. 

While circuit correction districts might 
solve some of the problems with the cur- 
rent overcrowding of jails and prisons I 
do not like the idea of creating, training 
and staffing another government bureauc- 
racy when the Department of Corrections 
is already established, nor do I like using 
ad valorem taxes to finance such a project. 
The end result is we have to spend more 
money on prisons. After all is not security 
of the people the first obligation of govern- 
ment? 
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Property owners are constantly told that 
just 1/2 mill for this project or that will 
only add $20 or $50 to your tax bill if you 
own a $75,000 home. Well, I and many 
others own a home or property worth 
maybe $150,000 or more and while, a 1/2 
mill for this project may not seem much 
you add that 1/2 mill to my other property 
taxes including 1/2 mill for parks, 1/2 mill 
for endangered land etcetera and the tax 
bill is high. With the $25,000 homestead 
exemption we have over 1,100 property 
parcels (owners) in Marion County alone 
who pay no property taxes, but yet reap 
the benefits. In a recent election the voters 
approved what was referred to “pennies for 
parks” yet many of those voting did not 
own taxable property because of the 
$25,000 exemption. At the very least any 
ad valorem tax should be a tax on all par- 
cels of property with the possible exception 
of nonprofit and charitable organizations 
including churches. 

In any event I believe sales tax is the 
best method for most public financing. 


HALE R. STANCIL 
Ocala 


A Different Proposal 

With all due respect to Charles E. 
Miner, Jr. and Laurin A. Wollan, Jr., for 
their imaginative article on Special Correc- 
tions Districts in the April Florida Bar 
Journal, | believe a better solution is to use 
the very ancient institution of quarantine 
to get drug addicts and dealers (often one 
and the same) off our streets in droves. 

Today, if a law enforcement officer ar- 
rests a drug addict or dealer, that officer 
is looking at several days of paper work 
and other involvement to put that individ- 
ual in court and possibly in jail or prison. 

If, as an alternative to arrest, the officer 
could get the accused to sign an agreement 
to undergo quarantine where the accused 
could have a choice of free drugs or a drug 
rehabilitation program, then the officer, af- 
ter turning the accused over to a taxi squad 
for transport to a quarantine station, could 
be back out on the street in 10 minutes, 
getting more addicts and dealers off the 
streets. 

Quarantine stations could be abandoned 
military bases, closed hospitals and other 
locations a lot less secure than state pris- 
ons. And cheaper by far than the $30,000 
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to $100,000 cost of a jail cell. 

The war on drugs is being lost using 
conventional law enforcement methods. 
History teaches us that wars are won by 
using imaginative and innovative and very 
unconventional means. 

Unless we are willing to use such means 
in the war on drugs, our situation will get 
worse and not better. Look about you. 
Murder is up. Drug imports are up. 
Younger and younger children are getting 
hooked. 

Lest anyone think that my proposal 
would deprive anyone of due process of 
law, the officer should be able to offer the 
addict and/or dealer a choice between con- 
ventional arrest, trial, etc. or quarantine. 

Isn’t it time we did something new and 
different? 


Davip B. HiGGINBOTTOM 
Frostproof 


What Journalists Ask 

My article in the November issue, “How 
to Handle Reporters,” did not assume that 
it is always in a client’s best interest for a 
lawyer to speak with reporters, contrary 
to what Steven Kolodny stated in his letter 
in the April issue. 

Among my article’s list of “Six Reasons 
to Bother Speaking with Reporters in the 
First Place,” I included “protecting your 
client in the arena of public opinion.” That 
certainly entails taking a client’s interest 
into account. 

Readers should not get the impression 
from Mr. Kolodny’s letter that journalists 
call lawyers only about active cases involv- 
ing their clients. Journalists sometimes ask 
lawyers to comment on other lawyers’ 
cases. Journalists are also interested in re- 
porting developments in law, the legal 
profession, and the legal community, and 
in profiling prominent practitioners, 
judges, and law firms. In legal journalism, 
client interests are often not at stake. 


KEN BRESLER 
Boston 


The Journal welcomes comment from Bar 
members on its articles. Letters should not 
exceed 350 words. 


Ethics question? 
Call The Florida Bar 
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FLORIDA 
MINORITY 

HIRING 


In Light of City of 
Richmond v. 
J. A. Croson Co. 


by Sam A. Mackie 


n April 1983, the Richmond (Va.) 

City Council adopted a minority 

business utilization plan that re- 

quired prime contractors (to whom 
the city awarded construction contracts) to 
subcontract at least 30 percent of the dollar 
amount of such contracts to one or more 
minority business enterprises (MBE’s). 
Procedurally, the lowest otherwise respon- 
sive bidder was required to submit a 
commitment form naming the MBE’s to 
be used on the contract, and the percent- 
age of the total contract price awarded to 
the minority business firms. At that time 
the general population of Richmond was 
50 percent black, but only .67 percent of 
the city’s prime construction contracts had 


been awarded to minority businesses in the 
five-year period from 1978 to 1983. 

In [City of Richmond v. J. A. Croson 
Company, —— U.S. —~—, 57 U.S.L.W. 
4132 (1989)], the U.S. Supreme Court, in 
a 6-3 decision, struck down the plan as a 
violation of the equal protection clause of 
the 14th amendment of the United States 
Constitution most notably because the evi- 
dence presented by the City of Richmond 
was insufficient to identify any discrimina- 
tion in the Richmond construction indus- 
try. The Court held, therefore, that 
Richmond had failed to demonstrate a 


compelling interest in apportioning public 


contracting opportunities on the basis of 
race. 
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The Croson case will have a wide rang- 
ing impact upon all laws and ordinances 
in the State of Florida that deal with aid 
to minority contractors, procurement of 
minority subcontracting services, and af- 
firmative-action plans in general. Unless 
such programs and plans can properly 
identify past or present discrimination 
within the affected governmental entity’s 
jurisdictional boundaries, any such race- 
based relief might also be deemed uncon- 
stitutional under the 14th amendment’s 
equal protection clause. 

As a threshold issue, the Supreme Court 
has ruled that all local or state agencies are 
compelled to identify and substantiate past 
or present discrimination against an identi- 
fiable portion of the local population.! 
That is, the City of Richmond was bur- 
dened with identifying the need for reme- 
dial action in the awarding of its public 
construction contracts to a particular 
group, such remediation to be based upon, 
inter alia, the city’s having ascertained how 
many minority enterprises were present in 
the local construction market, or the level 
of their participation in city construction 
projects.? 

In the absence of such evidence, the 
Court found it “simply impossible to say” 
that Richmond had demonstrated the 
appropriate “strong basis in evidence” for 
the conclusion that remediation was 
necessary.? 

Second, once the threshold evidence had 
been presented, the Richmond plan was 
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burdened to be “narrowly tailored to rem- 
edy prior discrimination.“ The Court is 
now demanding that any such plan be as 
“race-neutral” as possible in increasing mi- 
nority business participation in a govern- 
mental unit’s contracting procedures.° 
Moreover, the Court determined that the 
following are appropriate race-neutral re- 
mediation measures: Simplification of 
bidding procedures; relaxation of bonding 
requirements; training and financial aid for 
disadvantaged “entrepreneurs of all races”; 
and prohibition of discrimination in the 
provision of credit or bonding by local 
suppliers or banks.® 

The majority opinion, written by Justice 
O’Connor, also makes plain that all evi- 
dentiary burdens and obligations will be 
strictly construed and scrutinized, such 
that state or local agencies (to institute 
such minority business programs) must 
make at least a prima facie case of consti- 
tutional or statutory violations before the 
violations themselves can be rectified 
through a race-conscious minority hiring 
program.’ 

Justice O’Connor’s supporting state- 
ments are nearly as powerful as the obiter 
dicta and holding of the case themselves. 
In pertinent part, she writes that even 
when an MBE plan might pass constitu- 
tional muster, it: application must be 
specifically directed to a “racially preferen- 
tial group” that had previously suffered 
from the effects of discrimination by the 
governmental entity or its (local) prime 
contractors.® 

Justice O’Connor also determined that 
in “broad-brush” MBE programs, “minor- 
ity entrepreneurs” from anywhere in the 
country would enjoy an unconstitutionally 
broad and absolute preference over other 
citizens in the locality or elsewhere, based 
solely upon their race. She found it “obvi- 
ous” that such broad-brush programs are 
not narrowly tailored to remedy the effects 
of prior discrimination and such programs 
are hence immediately suspect. 

To meet the O’Connor constitutional 
threshold, a state or local agency must 
have before it evidence that nonminority 
contractors “were (or are) systematically 
excluding minority businesses from sub- 
contracting opportunities.” They must also 
demonstrate “significant statistical dispar- 
ity between the number of qualified 
minority contractors willing and able to 
perform a particular service, and a number 
of such contractors actually engaged by the 
locality, or the locality’s prime contractors, 
(before) an inference of discriminatory ex- 
clusion could arise.” 
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And even if such “exclusions” do arise, 
only “some form of narrowly tailored ra- 
cial preference ‘may be used’ to break 
down patterns of deliberate exclusion.” 

In their concurring opinions, the follow- 
ing Supreme Court Justices gave the fol- 
lowing obligations and limitations to any 
such MBE plan: 


Justice Stevens 

1. A city must claim and prove that the 
“public interest” (the efficient performance 
of a local entity’s construction contracts) 
will be served by granting a preference to 
minority-business enterprises. 

2. A local entity may not “merely en- 
gage” in “stereotypical analysis” of a local- 
ized problem, because such is the “hall- 
mark of violations of the equal protection 
clause.” 

3. The class of persons benefited by an 
MBE-type ordinance must be limited to 
the “victims of such discrimination,” and 
may not encompass those not so affected 
in the area, nor those minority contractors 
who have not been guilty of discrimination 
against members of other minority groups.? 


Justice Kennedy 

1. The “racial remedy” must not itself 
be a preference that will cause the same 
“corrosive animosities that the Constitu- 
tion forbids and that is condemned by the 
rest of our society as well.”!° 


Justice Scalia 

1. Only a social emergency rising to the 
level of “imminent danger to life and limb” 
will justify racial-preference hiring. 

2. Only the federal courts, or the federal 
government, can “prescribe severe race- 
conscious remedies when confronted with 
egregious and persistent unlawful. discrimi- 
nation.” Moreover, there is only one cir- 
cumstance in which a state or local agency 
may act, by race (emphasis in original) to 
“undo the effects of past discrimination: 
where such is necessary to eliminate their 
own maintenance of a system of unlawful 
racial classification.” 

3. Even in these unique and extreme 
cases, race-neutral remediation must be 
used, and it must be specifically directed 
to identifiable and actual victims of previ- 
ous discrimination.!! 

The dissenting Justices (Marshall, Bren- 
nan, Blackmun) determined that such de- 
tailed evidence, so strictly construed and 
scrutinized, is unnecessary to alleviate the 
effects of prior discrimination. These Jus- 
tices determined that when there is “abun- 
dant evidence” in the public domain that 
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minority businesses have been denied effec- 
tive participation in public contracting op- 
portunities, the state and local agencies 
may move to eradicate the effects of such 
past racial discrimination by means of mi- 
nority business hiring plans and other simi- 
lar measures. !2 

In summary, then, a minority-business 
or local-preference hiring ordinance must 
be founded upon specific.and objective evi- 
dence concerning: 

1. The nature and scope of the discrimi- 
natory injury that exists or existed; 

2. The historical or antecedent causes of 
such discrimination; 

3. The extent to which the governmental 
entity contributed to these causes or inju- 
ries, either by intentional acts or passive 
complicity in acts of discrimination by the 
private sector; 

4. The necessity for the response 
adopted; 

5. The duration of the response in rela- 
tion to the wrong; and 

6. The precision with which the response 
otherwise bore on whatever injury in fact 
was addressed.!3 

What does all of this mean for the gov- 
ernmental legal practitioner, counsel to a 
minority business enterprise firm, and civil 
rights/ affirmative-action defense and plain- 
tiffs counsel in general? 

Even a shallow reading of Croson would 
reveal the following: 

1. All affirmative-action programs are 
now suspect, and there is no longer such a 
thing as “benign racial classification.” 

2. Preferences that favor blacks, women, 
and other minorities violate the civil rights 
of whites. 

3. Racial preferences, if used at all, must 
be confined to reconciling specific, identifi- 
able discrimination. 

4. Federal and private set-aside pro- 
grams are immune from the Croson obliga- 
tions and guidelines. 

5. Competitive bidding is, by definition, 
nondiscriminatory, and is, therefore, in- 
compatible with MBE requirements, quo- 
tas, or goals. 

6. If a share of a public works contract 
is awarded to an MBE firm, the share may 
not be based upon the number of minori- 
ties in the government entity’s jurisdic- 
tional population, but only upon minority 
firms ready, willing, and able to work in 
the subcontracting area being targeted. !4 

_ While there may be as many as two 
dozen affirmative-action/ MBE cases now 
pending before various state and federal 
courts across the nation — any or all of 
which will certainly offer further direction 


on the plethora of issues raised by Croson 
—the Florida statutes most directly af- 
fected by the Croson case would seem to 
be F.S. §287.093 et seq. (1987) minority 
business enterprises, certification of MBE 
operations, MBE hiring guidelines, etc.); 
and F.S. §287.055 (1987) Consultants’ 
Competitive Negotiation Act — acquisi- 
tion of professional and minority architec- 
tural, engineering, landscape architecture, 
and land-surveying services). 


For example, and pursuant to the Con- 
sultants’ Competitive Negotiation Act, all 
state agencies are required to adopt admin- 
istrative procedures to evaluate the profes- 
sional services that may be provided to 
such agencies under public works/ profes- 
sional services contracts, and particularly 
as such services are provided by “small and 
minority businesses” that meet the require- 
ments of F.S. §287.042 (1987). 

But while §287.042 demands that state 
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agencies, “establish a system to record and 
measure the use of minority business enter- 
prises in state contracting (e.g., number of 
awards, dollar volume and goals, and 
other appropriate types of information to 
analyze progress and the access of minority 
business enterprises to state contracts and 
to monitor agency compliance with the 
section”), pursuant to Croson these infor- 
mational systems must now be tailored 
first to state a prima facie case (“a strong 
basis in evidence that remedial action is 
necessary”!5 before any such-remedial ac- 
tion may be taken. Moreover, once this 
evidentiary basis has been accepted, the 
State of Florida is now burdened to estab- 
lish “race-neutral devices” to effect this 
remediation and thereby “increase the ac- 
cessibility of contracting opportunities to. 
small entrepreneurs of all races.” 

Because many local minority-owned and 
women-owned business enterprise ordi- 
nances track the language of §§287.042, 
287.092, and 287.055, these local rules and 
requirements must now be modified to 
meet the Supreme Court’s new mandate 
on the entire range of affirmative-action/ 
minority-business hiring issues. 

Of further consequence is a “local” reli- 
ance upon various federal statutes and 
guidelines to implement local (state or mu- 
nicipal) plans. For example, the Richmond 
plan relied upon Fullilove v. Klutznick, 
448 U.S. 448 (1980), wherein the Supreme 
Court upheld a minority set-aside program 
contained in §103(f)(2) of the Public 
Works Employment Act of 1977,!° against 
a challenge that was based on the equal- 
protection “component” of the due process 
clause of the Federal Constitution.!7 The 
Public Works Employment Act stated that 
at least 10 percent of federal grant awards 
must be given to minority business enter- 
prises (labor and. services) in federally- 
funded/local public works projects, with 
minority business enterprises being defined 
as those businesses “effectively controlled 
by citizens of the United States who are, 
‘Negroes, Spanish-speaking, Orientals, In- 
dians, Eskimos, and Aleuts.’” 

The Croson case now makes plain that 
while the federal government has a “spe- 
cific constitutional mandate to enforce the 
dictates of the Fourteenth Amendment,”!® 
and the states and their political subdivi- 
sions are not free to decide that race-based 
(or other such affirmative-action) remedies 
might be appropriate in their areas. The 
Croson Court has determined that the 14th 
amendment is now an explicit constraint 
on such state powers, and the states can 


only undertake such remedial efforts “in 


accordance with that provision:” 

Simply stated, “societal or national dis- 
crimination” is now “an inadequate basis. 
for race-conscious classifications and race- 
based relief.”!9 A local governmental inter- 
est in remedying past discrimination. may 
only be triggered by “judicial, legislative, 
or administrative findings of constitutional 
or statutory violations,” and only then will 
the local government agency have a “com- 
pelling interest in favoring one race over 
another.” 

While it now seems obvious that any 
state or local affirmative-action/ minority- 
business-enterprise plan must be statisti- 
cally substantiated and tailored to meet the 


Florida is now 
burdened to 
establish “race- 
neutral devices” to 
“increase the 
accessibility of 
contracting 
opportunities to 
small entrepreneurs 
of all races” 


requirements as outlined previously, a 
number of questions still linger. 

For instance, the Croson case was based 
upon a Richmond,’ Virginia, “set-aside” 
program that demanded the allocation of 
a certain portion of public contracting op- 
portunities be given exclusively to minor- 
ity-owned businesses. But what if a local 
agency or a state has, not “set-asides,” but 
only “goals, quotas, proportions, or en- 
couragements” that a certain portion of 
public works contracts services be awarded 
to minority firms. That is, is the “manda- 
tory” nature of the Richmond plan the 
operative factor, or is any “race-conscious 
remedial action” the determinative factor? 

Second, what “statistical threshold” 
would a local entity have to meet to reach 
the “heightened scrutiny”°-and gross sta- 
tistical disparities (identifying) a pattern or 
practice of discrimination?! now de- 
manded by the Supreme Court? And as a 
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corollary, how far back must the govern- 
mental agency go, to document past 
discriminatory practices in its areas? 

Third, what factors would be considered 
persuasive or dispositive to evaluate “over- 
all minority representation in (any city’s) 
construction practice and construction ex- 
penditures”?22 

While these questions and others will 
most probably be answered by the affirma- 
tive-action cases now pending across the 
country, a prudent course of action for 
Florida and local governmental units 
might be as follows: Present the strongest 
possible documented, statistical’ founda- 
tion of discrimination within your jurisdic- 
tion, and thereafter use only race-neutral 
methods to attempt to alleviate such past 
or present discrimination practices. 

It does not seem prudent, at least at this 
time, for any state or local agency to use 
any race-based discriminatory relief that 
might itself be considered a prospective 
and “continuing exclusion of minorities” 
from the local population’s attempt to bid 
and receive the award for a public works 
project.23 

A Georgetown University law professor 
has recently stated, “Any city would be 
crazy not to review its affirmative action 
programs after this case.”24 But perhaps 
more to the point, no city or state can be 
sanguine about its set-aside procedures if 
race preference has entered into the equa- 
tion in any way.>O) 
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s attorneys practicing any type of commer- 
cial law are aware, there is perhaps no 


activity more regulated than the sale of secu- 
rities.' On the federal level, the Securities 


Act of 1933 imposes strict liabil- 
ity on sellers of unregistered 
securities regardless of fault.? 
Although the Act contains ex- 
emptions to its registration 
requirements,? they are narrowly 
construed.* The 1933 Act also 
imposes liability on any person 
who sells a security by way of a 
misrepresentation or omission of 
material fact without regard to 
whether the seller acted with sci- 
enter, (see §12(2), 15 U.S.C. 
§771(2)) and it prohibits any 
fraudulent or deceitful conduct 
in connection with the sale of 
securities (see §17(a)).5 Addition- 
ally, the Securities Exchange 
Act of 1934 and the rules prom- 
ulgated thereunder extensively 
regulate the exchange of securi- 
ties. The most well known and 
frequently litigated regulation 
under the 1934 Act is found in 
Rule 10b-5 which makes it un- 
lawful to engage in any device, 
scheme, artifice to defraud, mis- 
representation, act or practice 
which operates as a fraud in 
connection with the purchase or 
sale of a security.® 

In addition to federal legislation, most 
states have also enacted statutes regulating 
the sale of securities, commonly referred 
to as “blue sky laws.” Florida is no excep- 
tion. F.S. Ch. 517, titled the Florida Secu- 
rities and Investor Protection Act, was 


enacted for purposes of protecting the 
public from fraudulent and deceptive prac- 
tices in the securities market.” Like §5(a) 
of the federal 1933 Act, §517.07 prohibits 
the offer or sale of securities within Florida 
unless such securities have been registered.® 
Section 517.301, which is Florida’s anti- 
fraud statute, contains certain language 
virtually identical to that found in §12(2) 
of the federal 1933 Act and Rule 10b-5 of 
the 1934 Exchange Act.? Finally, §517.211 
provides for a civil remedy, which includes 
recovery of attorneys’ fees, against anyone 
who offers or sells securities in violation 
of §§517.07 or 517.301. 

Because the federal statutes apply to any 
securities offering involving the use of the 
mails or facilities of interstate commerce, 
practitioners should assume that any offer 
or sale of securities having significance will 
be governed by the 1933 and 1934 Acts; 
the reason being that cases decided under 
the securities laws take an extremely broad 
view as to when an offer or sale involves 
means of interstate commerce.'® On the 
other hand, determining when a particular 
state’s blue sky laws will govern a transac- 
tion is much more problematic. Most state 
statutes, including Florida’s, purport to 
regulate securities offered or sold “within 
this state.”!! They then contain wide- 
ranging definitions of terms such as “offer 
to sell,” “offer,” “sale,” or “sell,” which gen- 
erally include any attempt to dispose of a 
security, and any contract of sale or dispo- 
sition of any investment for value.!2 Such 
sweeping definitions can render it an ardu- 
ous task for counsel to predict when a 
given activity of an issuer or broker client 
will constitute an “offer” or “sale” in a par- 
ticular jurisdiction. 
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Overlooking a potentially applicable 
blue sky statute could, however, be an ex- 
tremely costly error in that the failure to 
register or exempt an offering properly 
usually provides any purchaser of the secu- 
rity with an easy route to rescission. The 
failure to comply with applicable regula- 
tions can also lead to cease and desist or- 
ders as well as other action on the part of 
enforcement agencies such as the levying 
of fines and sanctions against sellers, un- 
derwriters and broker dealers. Any of these 
results can in turn lead to liability on the 
part of the lawyer(s) charged with the re- 
sponsibilities of registering or securing an 
appropriate exemption from applicable 
blue sky laws. 

The author of this article, along with 
Gerald F. Richman, recently represented 
approximately 70 investors who had pur- 
chased units in a hotel condominium 
located in the State of Florida. The inves- 
tors resided throughout the country. The 
corporation which offered the units (i.e., 
the securities) was located in Florida, the 
underwriter was located in Delaware, and 
the numerous broker-dealers were located 
in various other jurisdictions. Thus, nu- 
merous activities in furtherance of the 
offering occurred throughout many differ- 
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ent states. In the litigation between the 
seller and the investors one of the pre- 
dominant issues that arose was whether 
Florida’s blue sky laws attached to the 
transaction. Because judicial authority on 
the issue was sparse the parties debated the 
question extensively, and extremely 
learned securities’ experts disagreed both 
on which test should be utilized in answer- 
ing the question, and the result that should 
be reached. 

The purpose of this article is to provide 
the practitioner with a basis for evaluating 
when a state’s blue sky laws will attach to 
a given offering of securities. By using the 
points discussed below to think the issues 
through prior to a client’s offering activi- 
ties, counsel may avoid costly mistakes 
which can lead to regulatory action and 
litigation. And, if regulatory action or liti- 
gation does arise, its results may be more 
predictable. 

In resolving the question of whether a 
state’s blue sky laws govern a particular 
sale of securities, courts have engaged in 
varying avenues of analysis. As Professor 
Loss points out, there is authority applying 
the law of the place of the contract, the law 
of the place of performance (delivery of the 
security), and the law of the place where 
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the transaction was solicited.'3 Moreover, 
many recent decisions focus on the ap- 
proach accepted by the drafters of the 
Uniform Securities Act by looking to the 
degree of contracts the particular jurisdic- 
tion involved has with the transaction. In 
most reported cases, however, the buyer 
of the security typically alleges the viola- 
tion of a particular statute, often that of 
the forum. Consequently, unlike a tradi- 
tional conflicts of law issue, the question 
addressed is not whether that state’s law 
applies, as opposed to another state’s, but 
rather whether it applies as a matter of 
statutory construction. 

Although courts have often resorted to 
traditional conflicts of law and contract 
principles as an aid in construing the par- 
ticular statute involved, so long as each 
state has some nexus to an offering, the 
laws of two or more states could apply to 
the same transaction.'4 Consequently, 
counsel should not assume that because 
one jurisdiction’s registration provisions 
clearly apply to a particular offering or 
sale, other blue sky statutes may be ig- 
nored; for just as one transaction can 
violate both federal and state law simulta- 
neously, it can violate several blue sky laws 
simultaneously. 

Surprisingly, the first reported decision 
to expressly recognize the fact that a single 
transaction could be regulated by the blue 
sky laws of numerous jurisdictions is Lintz 
v. Carey, Ltd., 613 F.Supp. 543, 548 (D.C. 
Va. 1985). There, Judge Kiser noted that 
the two policies underlying state blue sky 
laws (to protect its residents and to regu- 
late securities activities deemed to have 
taken place at least partially within its bor- 
ders) often overlap, and thus it is possible 
for the statutes of several states to reach 
the same transaction. He then concluded 
that the only limitation on the reach of a 
state blue sky law is that the jurisdiction 
have a real “territorial nexus” to the par- 
ticular offer or sale involved. Accordingly, 
the Lintz court found that when the objec- 
tives underlying a state’s regulation would 
be triggered upon application of its blue 
sky laws, there is no “conflict of laws prob- 
lem” simply because other state blue sky 
provisions might also govern the transac- 
tion. This is so even though one statute 
might provide for more or fewer remedies, 
or contain a shorter or longer statute of 
limitation. 

Take a situation in which an issuer lo- 
cated in state A sponsors a multistate 
offering of securities through a managing 
dealer located in state B. The managing 
dealer in turn retains various brokers with 


A 


offices in states C, D and E who solicit 
potential investors residing in states F, G, 
H, I and J. The offering materials are pre- 
pared at and disseminated from the issuer’s 
home state (i.e., A), calls and mailings to 
investors are initiated from the states of the 
various brokers, and confirmative of the 
sale by way of a mailing to investors takes 
place from a closing which occurs in yet 
another jurisdiction, state K. In such a sce- 
nario, one or both of the policy objectives 
underlying each jurisdiction’s blue sky laws 
might be furthered by their application, 
thereby necessitating that the issuer register 
the securities, or secure an applicable ex- 
emption, in each state. 

The question is simply which of the ju- 
risdictions involved has a sufficient connec- 
tion to the transaction to warrant the 
application of its regulatory scheme, both 
as a matter of statutory construction, and 
consistent with constitutional due process. 
Since courts have generally given their 
state’s statutes a broad and liberal interpre- 
tation in favor of their application, it is 
critical that securities counsel err on the 
side of compliance with any arguably ap- 
plicable act. 

Applying the “territorial nexus” test ar- 
ticulated in Lintz, the Supreme Court of 
Illinois in Benjamin v. Cablevision Pro- 
gramming Investments, 499 N.E.2d 1309 
(Ill. 1986), recently held that its state’s blue 
sky provisions governed the sale of limited 
partnership units despite the fact that the 
purchaser resided in California and was 
never physically present in Illinois in con- 
nection with the sale. The defendant in 
Benjamin was a limited partnership estab- 
lished under the laws of Illinois, with its 
principal place of business in Chicago. The 
plaintiff was solicited in California for the 
purchase of the limited partnership inter- 
est; he received an investment letter, a 
selling circular and a subscription agree- 
ment in California; and he signed the 
subscription agreement in California, re- 
turning it to Chicago. Upon receipt of the 
check and subscription agreement, the 
president of the limited partnership exe- 
cuted the necessary documentation in 
Chicago, and confirmed the sale from Chi- 
cago by way of a mailing to the plaintiff 
in California. 

In analyzing whether the Illinois blue 
sky statute governed the transaction at is- 
sue, the court first looked at the broad 
definition of the terms “sale” or “sell” con- 
tained in the Illinois act, which included 
every disposition, or attempt to dispose of 
a security for value, as well as any contract 
to sell, exchange, attempt to offer, an offer 
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to sell, or solicitation of an offer to buy 
securities. The court observed that this 
statutory definition encompassed not only 
transactions that fall within the common 


. legal understanding of the terms “sale” and 


“sell,” but included other activities which 
in law are recognized only as preliminary 
steps in the consummation of the sale. Ac- 
cording to the Benjamin court, the obvious 
purpose of the act’s broad definition was 
to exclude nothing that could possibly be 
regarded as a sale. It then highlighted the 
paternalistic character of the act, which the 
court opined was designed to protect those 
within Illinois’ borders, as well as to pre- 
vent the state from being a haven for un- 
scrupulous dealers in securities. Based 
upon the statute’s breadth and purpose, 
the court then concluded that the activities 
of the defendant in preparing and mailing 
materials from Illinois could be found to 
be “an offer to sell” or “a solicitation of 
an offer to buy” the security; that the con- 
duct of the plaintiff in signing the subscrip- 
tion agreement and placing it in the mail 
with a check addressed to the defendant 
in Chicago could be found to be an “offer 
to buy”; and that by executing the sub- 
scription agreement and cashing the check, 
the defendant may have been found to 
nave “accepted the plaintiff’s offer to pur- 


chase,” thus consummating the transaction 
in Illinois. 

Significantly, the Benjamin court noted 
that the fact a portion of the transaction 
took place in California, which was the 
state of plaintiff's residence, was not suffi- 
cient to place the transaction outside the 
scope of the Illinois act; the reason being 
that the securities laws of two or more 
states may apply to a single transaction, 
so long as the transaction had some nexus 
with each state. The court simply recog- 
nized that one of the policies underlying 
Illinois’ blue sky law (i.e., the protection 
of the state’s reputation) mandated appli- 
cation of its statute, even though the other 
objective (i.e., the protection of Illinois 
residents) was not triggered. !5 

Similarly, in State v. Hayes, 305 So.2d 
819 (Fla. Ist DCA 1975), the court held 
that Florida’s blue sky statute requiring the 
registration of securities dealers could be 
violated notwithstanding the fact that the 
defendants offered the securities in ques- 
tion to out-of-state residents. The court 
simply looked at the broad definitions of 
the terms “sale” and “sell” contained in the 
statute and concluded that the defendants 
were conducting business while within the 
State of Florida, regardless of where their 
potential purchasers were located. 
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Although not articulated by the court, 
Florida’s strong interest in protecting itself 
from becoming a base of operations for 
fraudulent securities schemes clearly sup- 
ports the result reached in Hayes. Indeed 
nothing in Ch. 517 indicates that Florida’s 
blue sky legislation was intended to reach 
only those transactions involving Florida 
residents. To the contrary, portions of the 
statute manifest a legislative recognition 
that the act will apply to offers or sales 
directed to residents and nonresidents 
alike.'© Thus, in Benjamin, Enntex and 
Hayes, application of the respective blue 
sky laws was proper in order to regulate 
activities within the borders of the jurisdic- 
tion involved, even though local residents 
were not affected. 

Conversely, in Petrites v. J.C. Bradford 
& Co, 646 F.2d 1033, 1036 (Sth Cir. 1981), 
the Fifth Circuit Court of Appeals used a 
contacts analysis and concluded that Flor- 
ida’s blue sky statute applied to an action 
for securities fraud based upon the activi- 
ties of a brokerage firm located in Georgia, 
in large part because the plaintiff was a 
Florida resident. In Petrites, the plaintiff 
had opened a brokerage account with the 
defendants in Georgia. He alleged that in 
connection with purchases and sales made 
under the account, the broker engaged in 
“churning” for purposes of generating ex- 
cessive commissions. All the relevant 
transactions were made by the defendants 
from their Atlanta office. 

In an effort to avoid an award of statu- 
tory attorneys’ fees,'!? the defendants 
argued that the sales at issue did not occur 
within Florida and, therefore, Florida’s 
anti-fraud statute did not apply. The plain- 
tiff responded by pointing out that there 
were significant contacts with Florida in 
that he was a resident of Florida, the de- 
fendants sent reports of each of the 
transactions as well as monthly statements 
to Florida, and the plaintiff received and 
signed contracts relating to the account in 
Florida, and mailed his checks and pay- 
ments for the purchases from Florida. The 
plaintiff also emphasized that he made two 
telephone inquiries to the defendants from 
Florida regarding the status of his account. 

Because the Petrites court could find no 
Florida case authority directly addressing 
the reach of the blue sky statutes, it looked 
to an attorney general’s opinion which 
stated that the law applies “to ‘the negoti- 
ating for sale in any manner whatever’ and 
that it is irrelevant ‘whether such sale be 
consummated in the state or outside this 
state....’”!8 The court also looked to de- 
cisions from other jurisdictions. Among 
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the opinions cited by the Petrites court 
were Parvin v. Davis Oil Co., 524 F.2d 122 
(9th Cir. 1975), which utilized a contacts 
analysis to conclude that California’s blue 
sky provisions governed an agreement 
reached principally in Colorado, due to the 
fact that plaintiff, a California resident, 
was mailed the agreement and executed the 
same in California; Green v. Weis, Voisin, 
Cannon, Inc., 479 F.2d 462 (7th Cir. 1973), 
in which the court applied the Illinois’ se- 
curities act when plaintiff received solicita- 
tion and accepted an offer to buy securities 
in Florida, but defendants knew he was 
an Illinois resident; and Kreis v. Mates In- 
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vestment Fund, Inc., 473 F.2d 1308 (8th 
Cir. 1973), in which the court applied Mis- 
souri’s securities act when the plaintiff sent 
a check to the seller from Missouri, and 
the seller mailed written confirmation of 
the purchase to the plaintiff's Missouri ad- 
dress. The Petrites court also cited Martin 
v. Steubener, 485 F.Supp. 88 (S.D. Ohio 
1979), in which the court held that Ohio’s 
securities act applied when defendants ad- 
vertised in The Wall Street Journal with 
circulation in Ohio and mailed letters to 
the plaintiff in Ohio, including a contract 
which was signed by the plaintiff in Ohio. 
Based on these authorities, most of which 
applied the state statute at issue in order 
to protect local residents, the Petrites court 
found no error in the trial court’s conclu- 


sion that the Florida blue sky statute 
applied to the transaction at hand. 

Although case law in this area cannot 
be generalized, the above decisions show 
that when faced with a question of whether 
a state’s regulatory scheme controls a par- 
ticular securities transaction, courts, in- 
cluding those interpreting the Florida act, 
will look to the wording of the pertinent 
legislation, and rely heavily upon the total- 
ity of the circumstances in an effort to 
determine whether either of the policy ob- 
jectives underlying the statute would be 
furthered by its application. The location 
of the parties is by no means dispositive. 
Nor are courts constrained to reach the 
result which might be dictated by an appli- 
cation of common law conflicts or con- 
tracts principles.!9 Nevertheless, this does 
mean that counsel should ignore common 
law concepts or common sense, for courts 
do refer to both when determining whether 
a statutory “sale” or “offer” has taken place 
in a given state. 

Simply put, the possibility that a court 
could apply a given state’s law based upon 
traditional conflict of laws or contracts 
principles should not be overlooked be- 
cause such an approach might lead to a 
result which would not be foreseen utiliz- 
ing a grouping of contacts or territorial 
nexus analysis. For example, a court could 
conclude that the law of a state in which 
final documents were executed at a closing 
applied to a sale of securities based upon 
the fact that the “last act” necessary to bind 
the parties took place there, even though 
that jurisdiction had very few contacts with 
the transaction. This is so even though 
such a finding might be constitutionally 
suspect.?! 

In evaluating whether a particular juris- 
diction’s blue sky law will apply to an offer 
or sale of a security, counsel should first 
conduct a thorough factual investigation 
to determine how the security will be of- 
fered and sold. Learn the details regarding 
the entire chain of events that will occur 
all the way from preliminary negotiations, 
through the confirmation of any sale. Ask 
the issuer or seller questions relating to 
how the offering will be marketed logisti- 
cally, such as who will approach potential 
investors; what documentation will be 
used; how potential investors will be se- 
lected; how documents and funds will be 
transmitted; where the consummation of 
the sale will occur; and how the sale will 
be confirmed. In order to protect against 
later claims, be sure to get all representa- 
tions and information regarding the selling 
process in writing. 
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Next, go through the mental exercise of 
inquiring as to whether each state that has 
a connection to the offering could justifi- 
ably impose its regulatory scheme. Ask 
whether either of the policies underlying 
blue sky legislation would be furthered by 
application of that state’s laws and whether 
a failure to apply that state’s law would un- 
dermine any legitimate local interest. Also, 
try to construct any argument in favor of 
applying the particular state’s blue sky 
laws through the use of common law con- 
flicts or contracts principles. Ask whether 
an injury could be deemed to take place 
in that state should a problem arise; 
whether the “last act” necessary to consum- 
mate the transaction could be deemed to 
have taken place in that state; and whether 
a contractual offer or acceptance could ar- 
guably have occurred in that state. 

If you can construct any logical and ap- 
pealing argument in favor of applying a 
state’s statute, regardless of whether it is 
based upon policy considerations, com- 
mon-law principles, or common sense, err 
on the side of compliance. Judicial deci- 
sions in this area are unpredictable, and a 
mistake could be costly.0 

! Although beyond the scope of this article, 
there has been considerable litigation over what 
constitutes a “security” as that term is defined 
in §2(1) of the Securities Act of 1933, the Secu- 
rities Exchange Act of 1934, and analogous 
state regulatory statutes. See, e.g., FLA. STAT. 
§517.021(18), defining “security” for purposes 
of the Florida act. In determining whether a 
particular transaction involves the sale of a “se- 


curity,” most courts refer to the well known 
test articulated by the U.S. Supreme Court in 


SEC v. W.J. Howey Co., 328 U.S. 293 (1946), 


where an investment contract was defined as a 
scheme involving an investment of money in a 
common enterprise with profits to come solely 
from the efforts of others. See also Rudd v. 
State, 386 So.2d 1216 (Fla. 1980). 

2 See Swenson v. Engelstad, 626 F.2d 421 
(5th Cir. 1980). The sale of unregistered securi- 
ties is barred by §5 of the 1933 Act, 15 
U.S.C.A. §77e. Section 12(1) provides the avail- 
able remedy for a violation of §5. 

3 Section 4(1) of the Act exempts securities 
offered or sold in transactions involving per- 
sons other than issuers, underwriters or dealers. 
15 U.S.C. §77(d). This section was designed to 
exempt routine trading transactions with re- 
spect to securities already issued and it is, there- 
fore, inapplicable in cases involving a dis- 
tribution of new securities by an issuer. See 
SEC v. Murphy, 626 F.2d 633 (9th Cir. 1980). 
Also, §4(2) of the Act exempts private offer- 
ings. Because the requirements imposed by 
courts on issuers trying to fit within this statu- 
tory exemption are extremely stringent, see 
SEC v. Murphy, 626 F.2d 633 (9th Cir. 1980); 
Doran v. Petroleum Management Corp., 545 
F.2d 893 (5th Cir. 1977), the SEC has adopted 
a safe harbor provision commonly known as 
Regulation D, 17 CFR §230.501-506. Even 
Regulation D, however, has specific and de- 


tailed requirements which must be met before 
an offering will qualify as a private placement. 

4 See SEC v. Murphy, 626 F.2d 633 (9th 
Cir. 1980); McDaniel v. Compania, 528 
F.Supp. 152 (D. Ariz. 1981). 

5 There is currently a split among the fed- 
eral appellate courts on the issue of whether a 
private cause of action may be implied under 
§17(a). Compare Kirshner v. United States, 603 
F.2d 234 (2d Cir. 1978), with Landry v. All 
American Assur. Co., 688 F.2d 381 (Sth Cir. 
1982). The 11th Circuit recently joined those 
courts which answer the question in the nega- 
tive in Currie v. Cayman, 841 F.2d 299 (11th 
Cir. 1988). 

® Rule 10b-5 was promulgated under 15 
U.S.C. §78(b). 

7 See O'Neil v. State, 336 So.2d 699 (Fla. 
4th D.C.A. 1976). 

8 Exemptions from registration under the 
Florida act are found in §517.051 (exempt 
classes of securities) and §517.061 (exempt 
transactions). Like their federal counterparts, 
these exemptions are construed narrowly. See, 
e.g., Weinberg v. Pennington, 462 So.2d 862 
(Fla. 3d D.C.A. 1985). 

9 Although §517.301 contains language 
similar to that found in both §12(2) of the 1933 
Act and Rule 10(b)-5, courts generally required 
that a plaintiff bringing suit under the Florida 
act prove traditional 10(b)-5 elements including 
reliance, scienter, and loss causation (i.e., 
proximate cause). See Alna Capital Assoc. v. 
Wagner, 758 F.2d 562 (11th Cir. 1985) (ele- 
ments of §517.301 are identical to those of Rule 


10(b)-5 with the exception of the degree of sci- 
enter required) However, in E.F. Hutton & 
Co., Inc. v. Rousseff, So.2d __., 14 
F.L.W. 3 (Fla. 1989), the Supreme Court of 
Florida held that loss causation was not an 
element of a cause of action brought under the 
Florida act. As a basis for its holding the 
Rousseff court analogized §517.301 to §12(2) 
of the 1933 Act which, unlike Rule 10(b)-5, 
does not require loss causation. Rousseff, how- 
ever, leaves open the question of whether a 
claimant under §517.301 still must show reli- 
ance or scienter, two elements required under 
§10(b)-5, but not under §12(2). 

0 See Hill York Corp. v. American Intern. 
Franchises Inc., 448 F.2d 680 (Sth Cir. 1971) 
(interstate travel by private automobile comes 
within purview of statute). 

1! See, e.g., Fra. Stat. §517.07. 

12 See, e.g., Stat. §517.02(13)(18). 

'3 The Conflict of Laws and the Blue Sky 
Laws, 71 Harv. L. Rev. 209, 216 (1957). 

14 See Long, The Conflicts of Laws Provi- 
sions of the Uniform Securities Act, or When 
Does a Transaction “Take Place in This 
State?,” 31 Oxxa. L .Rev. 781 (1978). 

15 See also Enntex Oil & Gas Co. v. Texas, 
560 S.W.2d 494, 497 (Tex. Civ. App. 1977) 
(court applied the Texas securities act to the 
sale of oil and gas leases within the State of 
Texas, even though such sales were aimed at 
nonresidents, noting that a state is damaged if 
its citizens are permitted to engage in fraudu- 
lent practices even though those injured are 
outside its borders, and that a state has a 
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The Florida Bar Journal 
Legal Articles Guidelines 


Each legal article submitted to The Florida Bar Journal must conform to 
the following guidelines: 


@ Length: no more than 18 pages, including footnotes. 


© Form: must be typewritten, double-spaced on 8!/2” x 11” paper with one- 
inch margins. Only completed articles will be considered (no outlines or 
abstracts). 


© Footnotes: must be concise and placed at the end of the article. Excessive 
footnotes are discouraged. Citations should be consistent with the Uniform 
System of Citations. 


@ Purpose: to educate or inform the reader on issues of substantive law and 
practical concern to lawyers. Analysis, opinion, and criticism of the present 
state of the law are also encouraged and should be clearly identified as the 
author’s. Such analysis should be accompanied by sufficient legal authority 
on all sides of an issue to enable the reader to assess the validity of the 
opinion. When criticism is voiced, suggestions for reform should also be 
included. 

“How-to” articles with universal appeal are preferred. The Florida Bar 
Journal will not promote any commercial service or product. 

The Florida Bar Journal will not publish articles dealing with pending 
appellate litigation. 


@ Review: The Editorial Board, which is composed of lawyers practicing in 
various areas of law, has discretion over the acceptability of legal articles. The 
Editorial Board prefers not to review articles submitted simultaneously to 
other publications and requests notification from the author that the article 
or any version of it has ever been published or is pending publication in 
another periodical. 

If the article has been published in another periodical, it is the responsibility | 
of the author to secure written permission from that publication for the article 
to be reprinted in The Florida Bar Journal. This. permission must be on file 
with the editorial offices prior to-publication in The Florida Bar Journal. 
The Editorial Board generally takes six weeks to complete its review. The 
editor of The Florida Bar Journal will write the author regarding the article’s 
status. The editor schedules publication of each article based on its timeliness, 
subject, and inventory of previously approved articles. 


®@ Biographical information/photo: A brief (50 words or less) biographical 


sketch and photograph of the author will appear in conjunction with publica- 
tion of the article. 


standing of The Florida Bar and subscribers (approx. 45,500). 


Unsolicited manuscripts are invited. Authors may call editorial offices to 
discuss ideas for submissions to avoid duplication of subject matter. All 


Florida Bar Journal, 650 Apalachee Parkway, Tallahassee, Florida 32399- 


2300. The Florida Bar’s telephone number is 904/561-5600. 


22 THE FLORIDA BAR JOURNAL/JUNE 1989 


@ Circulation: The Florida Bar Journal is mailed to all members in good 


communications regarding legal articles should be directed to Editor, The} 


legitimate local public interest in taking pre- 
cautions to ensure that oil and gas leases cover- 
ing its lands are not the subject of fraudulent 
securities practices). 

16 See, e.g., Fra. Stat. §517.061 differentiat- 
ing between sales made to persons “in this 
state” for purposes of certain conditions of pri- 
vate offering exemption and not others). 

'7 Fra. Stat. §517.211, which provides a civil 
remedy for violation of §517.07 (registration re- 
quirement) and §517.301 (barring securities 
fraud) permits the recovery of attorney’s fees. 

18 Op. Fla. Atty. Gen. 056-152 (May 17, 
1956). 

19 See, e.g., Kreis v. Mates Investment Fund, 
Inc., 473 F.2d 1308 (8th Cir. 1973) (common 
law contracts principles no longer control in 
light of securities act); Hardtke v. Love Tree 
Corp., 386 F.Supp. 1085 (E.D. Wis. 1975) (in 
determining whether the Wisconsin securities 
act governs sale of securities, court looks to 
definitions therein, not common law concepts). 

20 See, e.g., Feitler v. Midas Assoc., 418 
F.Supp. 735 (E.D. Wis. 1976) (holding that a 
sale of security took place in New York when 
defendant signed a purchase agreement in that 
mutually enforceable rights, which are the hall- 
mark of a “sale,” came into existence at that 
time); Robinson v. Cupples Container Co., 316 
F.Supp. 1362 (N.D. Cal. 1970) (holding the va- 
lidity of contract for sale of. securities was 
governed by the law of Missouri when contract 
was executed in Missouri and the exchange of 
stock took place there); and United American 
Bank of Nashville v. Gunter, 620 F.2d 1108 (Sth 
Cir. 1980) (pursuant to Georgia “grouping of 
contacts” conflict of law principles, Tennessee 
was the “center of gravity” of bank’s purchase 
of securities, and hence Tennessee’s securities 
law was the applicable state law remedy). 

21 See, e.g., Enntex Oil & Gas Co. v. Texas, 
560 S.W.2d 494 (Tex. Civ. App. 1977) (imposi- 
tion of a state blue sky statute absent local 
benefit could amount to an unconstitutional 
burden on interstate commerce); Travelers 
Health Ass’n. v. Virginia, 339 U.S. 643 (1950) 
(upholding a state’s ability to apply its blue sky 
laws extraterritorially when business activities 
reach out and create continuing relationships 
and obligations with citizens of another state). 
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But her bass does. The safety of toc workers depends on 
Carol being sharp time. That's whey Carol's boss 
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Carol's rights have been violated. 
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PLUS 
* discussions of ethical dilemmas encountered in personal injury cases in light of the 
Rules Regulating the Florida Bar. 
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Representing 
Older 
Persons: 


Ethical 


here is nothing automati- 

cally different from an 

ethical perspective or other- 

wise about a client just be- 
cause the client happens to be old. 
The elderly have many of the same 
legal needs as the nonelderly.! 

Nonetheless, the American Bar 
Association Code of Professional 
Responsibility, upon which 
most states base their ethical rules 
for attorneys,2 EC 7-11 makes 
age relevant to the attorney’s re- 
sponsibilities, by providing: “The 
responsibilities of a lawyer may vary 
according to the intelligence, experi- 
ence, mental condition or age of a 
client.” (emphasis added) 

There are at least three grounds 
for asserting a special responsibility 
of the attorney vis-a-vis the older 
client. First, a high degree of re- 
spect, deference, and compliance 
will ordinarily be shown by elderly 
clients and their families based on 
the attorney’s presumed expertise, 
experience, and position. Second, the at- 
torney frequently is privileged to have inti- 
mate contact with the elderly and their 
families at crucial moments. Finally, the 
attorney often occupies a unique position 
to identify current or future needs of the 
elderly client before those needs otherwise 
would be identified and addressed. 

In fulfilling these special responsibilities, 
many ethical implications may arise for the 


by Marshall B. Kapp 


attorney. Most of these issues come up 
while providing ordinary legal services to 
the elderly, and precisely because they are 
so obvious are often overlooked. 
Representing older clients with an ap- 
propriate professional degree of skill and 
knowledge is an ethical imperative. An at- 
torney who serves older clients needs not 
only a grounding in law generally, but also 
in the special legal concerns of the elderly.3 
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Challenges 


Although the elderly are a heteroge- 
neous group, they have certain com- 
mon characteristics relevant to their 
representation. 

For example, the elderly are more 
likely to be candidates for protective 
services, and the attorney, therefore, 
must be knowledgeable of the juris- 
diction’s protective services and re- 
lated provisions.* The elderly are 
more likely to suffer from chronic 
physical and/or mental impairment. 
The elderly are closer to serious ill- 
ness and death, and have a more 
timely need for estate and health 
care planning.> 

Many older persons are poor. A 
large percentage qualify for public 
benefit programs, such as Medicare, 
Medicaid, Social Security Old Age 
and Survivor benefits, Supplemental 
Security Income, and Social Secu- 
rity Disability Insurance. An attor- 
ney representing the elderly must 
have a working knowledge of these 
programs as well as of traditional 
estate planning tools. Estate and tax plan- 
ning are firmly embedded in our legal and 
social system, while public benefits plan- 
ning is not yet part of conventional legal 
practice. Also, estate and tax planning are 
the traditional preserve of the wealthy; 
public benefits planning is primarily for 
middle and low income persons, who his- 
torically have had little political power and 
few advocates. 


attorney often 
occupies a unique 
_ position to identify — 
_ needs of the elderly 
client before those 
needs otherwise 
would be identified 
and addressed 


Attorneys must be aware of specific legal 
provisions applicable to pensions and to 
age discrimination. Further, the elderly 
may have particular housing needs with 
legal ramifications, such as reverse annuity 
mortgages for house-rich but cash-poor 
elders, subsidized housing programs for 
older persons who can no longer afford to 
maintain their properties, and special legal 
protections for the elderly who are dis- 
placed by condominium conversions or 
sales of apartment buildings. In addition, 
legal problems associated with late remar- 
riages (e.g., planning to avoid subsequent 
estate disputes between surviving spouses 
and children of earlier marriages) are more 
likely to surface with older clients. 

Attorney competence, however, de- 
mands more than a strict technical knowl- 
edge of the law. An attorney serving the 
elderly must assume an expanded role as 
advisor, counselor, drafter, supporter, rein- 
forcer and, in some cases, friend. The eld- 
erly client may depend on the attorney for 
aid with needs that exceed what would 
narrowly be categorized as “legal.” 

The attorney must be sensitive to the 
nonlegal basis of ostensibly legal problems. 
A family in the midst of a dispute about 
nursing home placement may present a su- 
perficially legal matter, but one with deep 
psychological roots. To be effective, the at- 
torney must be skilled at examining those 
roots as well as the apparent legal issue. 

Frequently, attorneys define their roles 
too conservatively, solely as legal gladi- 
ators. The attorney should explore nonle- 
gal solutions for both legal and nonlegal 
problems. The attorney needs to work with 
health, social service, and clergy profes- 
sionals. Examples of community resources 
with which the attorney should be familiar 
include: programs of state and local 
departments of aging and any Older 
Americans Act (42 USC §3001 et seq.) 
authorized legal services programs, nursing 
home ombudsmen programs, senior cen- 
ters, adult day care programs, and home 
care programs such as visiting nurses and 
meals on wheels. 

The attorney must lay out a range of 
acceptable, voluntary alternatives for the 
older client that ideally preclude the need 
for intrusive interventions that are unac- 
ceptable to the client. The least intrusive 
alternative principle that is part of due 
process jurisprudence only works in prac- 
tice if reasonable, available alternatives are 
identified. 

In appropriate circumstances, the attor- 
ney has a role in encouraging voluntary, 
planned relinquishment of some measure 


of the older client’s authority. An example 
would be the execution of a durable power 
of attorney, when advance planning can 
actually help the older client to maintain a 
degree of control before the need for inter- 
vention arises. Zealous advocacy through 
the formal legal system is expensive for the 
elderly, and often with small results to 
show for the effort. There should be a pref- 
erence for informal problem resolution, 
when possible. Compromise and nonlegal 
solutions that save all concerned a lot of 
anxiety and despair are desirable. 

Even when functioning in an advocate/ 
adversary role, the attorney has a duty to 
engage in interprofessional cooperation on 
behalf of older clients.’ The attorney 
should be prepared to work with physi- 
cians and other human service profession- 


The elderly client 
may depend on the 
attorney for needs 

that exceed those 


categorized as 
“leg al” 


als on issues like an older client’s mental 
capacity, disability claims, or health care 
financing disputes. Regarding the latter 
problem, physicians and other helping 
professionals usually are the older 
person’s most important advocates against 
third party payers and government 
bureaucracies. 

When an attorney has to serve as an 
advocate, as much attention should be de- 
voted to securing an acceptable result as 
to vindicating legal rights. An attorney 
needs to present feasible alternatives not 
just for the client and family, but also for 
the court and service agencies. Advocacy 
does not end when the legal issue is de- 
cided. The real issue is what will happen 
to the client. The attorney has an ethical 
obligation to monitor the effectiveness of 
the remedies achieved or imposed. 


Communication® 

In the attorney/client relationship, it is 
important to understand the client’s needs, 
strengths, and motivations. Physical and 
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mental limitations of the client and the pe- 
culiar psychodynamics of the attorney/ 
client relationship may make communica- 
tion especially challenging.? Most older 
persons need stability, which may translate 
into a need to feel in control through par- 
ticipation in important life decisions,!° 
including legal affairs. Valuable client per- 
ceptions of self-determination may be 
fostered by healthy attorney/client com- 
munication and interaction. 


Conflicts of Interest/ 
Confidentiality" 

The most obvious ethical dilemmas arise 
when the older client is incapable of self- 
determination within the attorney/client 
relationship. Questions regarding guardian- 
ship or conservatorship, involuntary or 
voluntary commitment, residential place- 
ment, representative payees, wills, trusts, 
contracts, and powers of attorney raise po- 
tential tensions between the client’s “best 
interests” and zealous advocacy of the cli- 
ent’s autonomy. 

The two most fundamental questions 
concern who is the client and who makes 
decisions for the older person? While these 
questions may present themselves in many 
different contexts, a typical one occurs 
when the older person is dragged into an 
attorney’s office by family for imposition 
of a guardianship or conservatorship or for 
the drafting of a power of attorney or a 
will. The attorney must determine whether 
a possible conflict of interest exists. The 
attorney must deal with the fact that, al- 
though families ordinarily are presumed to 
be supportive, loving advocates of their 
older members, this presumption is not al- 
ways accurate; families may be motivated 
by economic, psychological, or other fac- 
tors besides the best interests of the ostensi- 
ble client. When a conflict of interest is 
perceived, the attorney should recommend 
separate counsel either for the family or 
the older person. 

Another potential conflict of interest 
situation is the appointment of an attorney 
for the older client as part of a protective 
services package. The traditional definition 
of protective services is a “system of pre- 
ventive, supportive and surrogate services 
for the elderly living in the community to 
enable them to maintain independent liv- 
ing and avoid abuse and exploitation.”!2 
These services consist of a coordinated as- 
sortment of health, housing, and social 
supports such as homemaker, house repair, 
friendly visitors, and meals. Protective 
services are voluntarily accepted by older 
persons.'3 However, state laws also usually 
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provide for involuntary imposition of pro- 
tective services on unwilling clients, either 
by direct court order, through a judicially- 
appointed guardian of the person who 
consents to service on behalf of a ward, or 
under an emergency exception to the nor- 
mal consent requirement for life-threaten- 
ing situations. !4 

Frequently, legal services are provided 
to the older person, voluntarily or involun- 
tarily, as part of the protective services ar- 
rangement. Some individuals prefer not to 
accept legal services under involuntary cir- 
cumstances. The attorney in such cases is 
faced with a dilemma. Typically, the at- 
torney is appointed too late in the legal 
process to challenge effectively the imposi- 
tion of other forms of protective services, 
and in any event has no incentive to chal- 
lenge himself or the validity of his own 
appointment. Such a challenge would cre- 
ate the paradoxical effect of leaving the 
client legally defenseless. 

Present ethical codes for attorneys con- 
vey little definitive guidance for resolving 
these kinds of conflicts. This is one of 
many areas in which attorneys have 
proven adept at developing elaborate pro- 
cedural statements without a correspond- 
ing attention to substantive standards for 


effectuating the procedural guidelines. 

Delineating the attorney’s ethically ap- 
propriate role may be aided by dividing 
potential cases into two categories. One 
category involves situations in which a 
third party (e.g., a family member or the 
state) is seeking to remove some of the 
older person’s autonomy and to impose 
some form of substitute decision-making 
authority (e.g., guardianship, involuntary 
commitment) in its place. In these situ- 
ations, a judge or administrative tribunal 
will ultimately determine the client’s deci- 
sion-making competency. 

The Statement of Recommended Judi- 
cial Practices by the National Conference 
of the Judiciary on Guardianship Proceed- 
ings for the Elderly!5 advises that the attor- 
ney’s role regarding attorney/client 
relationships is to act in accordance with 
the rules of professional responsibility 
governing attorneys in one’s own state. As 
applied to the issue of guardianship, this 
admonition is circular, since the rules of 
professional responsibility governing attor- 
neys in the individual states are silent on 
the specific question of the attorney’s ethi- 
cal role in guardianship proceedings. 

Nonetheless, many commentators 
mount a compelling argument that, in the 
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guardianship context, the attorney’s duty 
is to present as vigorous a defense of the 
client’s autonomy as possible under the 
available facts and applicable law.'® Put 
differently, if the client opposes the guardi- 
anship, the attorney is obligated to urge 
against its imposition. Under this view, the 
court — not the attorney — is the proper 
adjudicator of fact and law, and if the 
state’s parens patriae interest concerning a 
particular client demands the imposing of 
a substitute decisionmaker, the court will 
make that judgment. This is the traditional 
adversarial model of dispute resolution, as 
applied to guardianship proceedings and 
the like. 

Cases involving potential attorney 
conflicts of interest may also fall in a sec- 
ond category. These cases involve legal 
representation of older clients whose 
competency for the purpose of taking cer- 
tain legally significant actions, such as 
executing legal documents (e.g., testimen- 
tary wills, living wills, powers of attorney) 
is in question. Here, unlike guardianship 
or civil commitment proceedings, no party 
external to the attorney/client relationship 
has raised the competency issue. Rather, 
the attorney is confronted with whether he 
is ethically compelled or permitted to 


ADVERTISEMENT 


PerfectPal Makes WordPerfect Easy 


PerfectPal is a productivity tool for 
WordPerfect 4.1, 4.2 & 5.0 that uses a 
system of more than 375 precoded 
macros accessed by the Alt key. New 
users dramatically reduce the learning 
curve from days to minutes, and ex- 
perienced users obtain a unique set of 
power tools. 

With mnemonic key strokes named 
for every WordPerfect command from 
the very simple to the most advanced, 
such as "P" to print a document, "O" to 
do outlines, "STOP" to stop /cancel 
printing, "BOX" for Box/Line drawing, 
"COL3" to automatically set up three 
evenly spaced columns, the time to find 
and execute commands are cut by as 
much as 80%. 

Commands include move/copy text, 
transpose words, sentences, paragraphs; 
easy merge, pre-set sorts; effortless 
math; easy to use pre-set fonts, setting 
up graphic images, and simplified desk- 
top publishing all in one or two key 
strokes instead of struggling through 
_layers of menus. 

Complex commands such as refer- 
ences, indexing, table of contents are 
pre-coded in simplified format as well. 


And PerfectPal can automatically map 
your keyboard with special science/math/- 
foreign language characters; For 
example, PerfectPal can change your 
keyboard to a Spanish keyboard with 
one macro named SPANISH, and back 
again with another macro named 
ENGLISH. And PerfectPal can strip 
hard returns and extra spaces from conv- 
erted documents; a search-for-hidden- 
code menu (a nice feature to locate 
troublesome codes that foul printer 
commands); label and envelope print 
routines; a date and time stamped 
notepad, macros which delete codes,such 
as all Bold or Margin settings, and the 
list goes on and on. 

PerfectPal also has routines speicific 
to the legal profession; for example, it 
coaches you on how to create a Table 
of Legal Authorities, reducing several 
pages in the WordPerfect manual to a 
few simple macros and several online 
screen instructions. And with over 150 
of the 375 macros containing pop-up 
prompts, tips and instructions, PerfectPal 
makes an excellent tutor as well. 

INFO WORLD says PerfectPal 
“eliminates the need to memorize 


WordPerfect’s function keys and menu 
system. Virtually every WordPerfect 
command has been assigned a macro. 
Using PerfectPal is easy.....the manual 
includes an excellent discussion on 
creating and using WordPerfect macros. 
This is a good way for new users to 
learn the WordPerfect program and for 
more experienced users to experiment 
with macros. At $79, PerfectPal is a 
good value." (11/30/87). 

PerfectPal is not RAM resident so it 
won’t create conflict with other 
applications. And it doesn’t change 
WordPerfect in-any way, rather it adds 
to it. PerfectPal comes on 5%" or 3%" 
disks, with two extended 3- by-18 inch 
plastic-coated templates displaying all 
commands, a user’s manual (showing 
macros with their corresponding 
WordPerfect keystrokes), and a 30 day 
no-strings-attached money back guara- 
ntee. All orders shipped 2nd day air. 

PerfectPal costs $79 + $4 S/H ($10 


-foreign) and can be ordered direct 


(check, credit card, P.O. or C.O.D.) 
from PCTemplate P.O. Box 9273 
Glendale CA, 91206 or call (800) 
451-6086. (Indicate your WP version.) 
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initiate a formal competency inquiry based 
on concern for protecting the best interests 
of the client. This problem does not fit 
neatly into the traditional adversarial 
model of the attorney’s role. In these cases, 
the attorney cannot defer a judgment 
about the older client’s mental capacity to 
a judicial officer; if the attorney fails to 
challenge the client’s capacity, the issue 
probably will not come before a court for 
its timely consideration. 

As noted earlier, EC 7-11 states that an 
attorney’s responsibility may vary accord- 
ing to a client’s age or mental condition.!” 
EC 7-12 provides that, when a client is 
incapacitated, the attorney’s duties or stan- 
dards of practice are “higher.” There is no 
guidance provided, however, as to the spe- 
cifics of those additional duties or that en- 
hanced standard of care. 

The Model Code of Professional Re- 
sponsibility appears to be adamant in its 
insistence on loyalty to the client, even if a 
third party is paying the legal bill.!® This 
position has implications for attorney/ 
client communication, both regarding the 


Marshall B. Kapp was educated at 
Johns Hopkins University (B.A.), 
George Washington University Law 
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content of legal advice and the confiden- 
tiality of matters discussed. The quality of 
attorney/client communication is espe- 
cially significant to many elderly persons. 
However, if the client’s incapacity is too 
severe, it may be impossible to form a 
normal attorney/client relationship. Deter- 
mining the extent of a client’s mental 
incapacity resides initially with the attor- 
ney. Although the ABA Model Rules, 
which have been adopted by 11 states, rec- 
ognize the concepts of partial and intermit- 
tent incapacity, they give the attorney no 
guidance on how to evaluate decision- 
making capacity. The ABA Model Code 
indicates that an attorney may utilize a 
“diagnostician” to assist in this evaluation, 
but offers no guidance regarding the selec- 
tion, compensation, or confidentiality 
responsibilities of that “diagnostician.” The 
attorney may finesse the capacity issue, but 
at some point will need to face it squarely. 


Determining Client Capacity 


In determining client capacity, an 
analogy may be helpful between determini- 


nations of capacity for medical decision- 


making and determinations of capacity for 
legal decisionmaking.!? While patient ca- 
pacity in the medical arena has not been 
defined with certainty, there is more useful 
judicial and legislative precedent and ethi- 
cal analysis in the medical professional 
literature than can be found in the legal 
decision-making realm. 

Regarding medical decisionmaking, a 
variety of approaches to determining men- 
tal capacity have been suggested. The three 
main proposed approaches are outcome, 
status, and function.” 

Under the outcome approach, decisions 
inconsistent with the values of the treating 
medical professionals are conclusive of the 
person’s incapacity; thus, a “wrong” deci- 
sion, by definition, is incompetently made. 
Under the status test, an individual’s ca- 
pacity is judged by his physical or mental 
status (e.g., age, place of residence) or di- 
agnosis (e.g., dementia or depression), 
without inquiry about how that status or 
diagnosis actually affects the person. This 
is sometimes called the membership ap- 
proach, since the person’s membership in 
a particular class of persons is deemed con- 
trolling. The functional approach focuses 
on the individual’s personal ability to func- 
tion in decision-making situations. 

Although in everyday medical practice 
most older persons probably are subjected 
to the outcome or status tests, almost all 
legal?! and ethical22 commentators, legisla- 
tors,23 and judges?4 who have thought 


about the issue favor a functional orienta- 
tion, emphasizing individual abilities or 
dysfunctions. The most thoughtful analy- 
ses urge that stress not be placed on the 
“objective” nature of the person’s clinical 
categorization or on the specific choice 
made, but rather on the capacity of the 
individual and the subjective thought proc- 
ess followed in arriving at the “good” or 
“bad” decision.2> The outcome and status 
approaches tend to take insufficient ac- 
count of the particular values, goals, and 
perspectives of the person actually affected 
by a decision.” For instance, an older per- 
son who chooses short-term comfort over 
longer-term survival may not be acting ir- 
rationally, even though the same decision 
made by a younger, otherwise vibrant per- 
son would seem irrational in the helping 
professional’s value scheme. 

Under the functional approach, capacity 
must be determined on a decision-specific 
basis; that is, a person may be capable of 
rationally making certain decisions but not 
others. The necessary degree of intellectual 
and emotional capacity falls somewhere on 
a sliding scale that depends on the nature 
of the decision being faced.2” Thus, capac- 
ity should not be treated as an all-or- 
nothing question. Partial capacity is not 
the same thing as incapacity. 

Additionally, capacity may wax or wane 
for a particular individual, according to 
the time of day, day of the week, physical 
location, specific medical problems, other 
persons involved in supporting or pressur- 
ing the individual’s decision, or adverse 
medication reactions. Medical profes- 
sionals are obliged to manipulate, when- 
ever possible, environmental barriers in an 
attempt to maximize the decision-making 
capacity of an individual. Thus, if a deci- 
sion can be delayed until the person is in 
a more lucid phase, or medications can be 
altered to allow the person a clearer head 
to contemplate choices, this is preferable 
to proceeding unnecessarily to force medi- 
cal services on the person on the basis of 
substituted decisionmaking. Also, many 
acute physical and mental problems im- 
pinging on decision-making capacity can 
be treated medically, a course that should 
be pursued vigorously before considering 
the person incapacitated.78 

Finally, many older people who are not 
totally independent nevertheless are capa- 
ble of “assisted” medical decisionmaking. 
Whenever feasible, supporting an older 
person’s own decisionmaking is preferable 
to supplanting it; shared decisionmaking 
is more desirable than substituting a 
medical professional’s decisions for those 


\ 


of the client. 

The sorts of issues that arise in the medi- 
cal decision-making realm concerning the 
patient’s capacity also confront the 
provider of legal services. Lawyers can 
learn from the experience of our medical 
counterparts. 

When the client’s decision-making capa- 
bilities are severely impaired, EC 7-12 of 
the ABA Code purports to change the 
traditional attorney/client relationship. 
The attorney is admonished to involve the 
client as much as possible in decisions, but 
in the final analysis the attorney is in- 
structed to act as a de facto guardian and 
make final decisions for the client.2? ABA 
Model Rule 1.14 (b) permits the attorney 
to seek formal appointment of a guardian 
by the court, but Comment (3) to that rule 
admonishes that pursuing a formal guardi- 
anship can be expensive, traumatic, 
and violative of the client’s interest in 
confidentiality. 

Attorneys do act paternalistically for 
older clients all the time. From a public 
policy perspective, taking into account 
relative human and financial costs, this 
practice is preferable to the routine ap- 
pointment of separate legal counsel and 
formal guardians for every older person of 
questionable or impaired mental capacity. 
While the formal legal path offers greater 
due process protection, and, therefore, 
would draw support from the most ardent 
civil libertarians,2° the additional benefits 
are more ethereal than substantial, and 
usually are not valuable enough to justify 
intrusion into the older person’s life. 

The responsibility as de facto guardian 
forces the attorney to be even more compe- 
tent than usual and to foster good commu- 
nication with the older person. The 
attorney also should clarify for all involved 
as early as possible whom the attorney 
considers the client and to whom the attor- 
ney owes the duty of loyalty. If the older 
person indicates a desire for separate legal 
counsel, this wish should be respected. If 
the attorney feels ethically uncomfortable 
with a proposed arrangement (e.g., a fam- 
ily hires the attorney to draft a power of 
attorney instrument for an elderly relative 
of questionable capacity, and the attorney 
believes there is an element of exploita- 
tion), the attorney should advise the older 
person to secure separate legal counsel 
and, if necessary, initiate guardianship 
proceedings. 

In avoiding conflicts of interest, the at- 
torney’s duty to protect the older person’s 
best interests again extends beyond the ap- 
parent resolution of the immediate prob- 


lem. When drafting a trust or power of 
attorney instrument or negotiating a 
guardianship or conservatorship, the attor- 
ney is ethically obligated to assure that for- 
mal authority has not been transferred to 
another person who turns out to have a 
conflict of interest with, and to violate his 
fiduciary duties to, the older person. The 
shape and extent of this monitoring duty 
is currently unclear, but its essence is 
unmistakable. 


Citizenship — The Attorney 
qua Citizen 

One ethical aspect of the attorney’s role 
as citizen involves asking whether, in help- 
ing older clients to plan financially to 
maximize their eligibility for public bene- 
fits, the attorney is violating a societal duty 
to help protect the public treasury. This is 
analogous to the question increasingly 
posed in the medical arena, whether the 
physician has a social duty to contain 
health care costs, even at the expense of 
an individual patient’s optimum care. 

An attorney does not possess a social 
obligation to assure that individuals shoul- 
der their own financial burdens to the 


maximum extent they are able. Rather, the 
attorney’s role is to advocate for a particu- 
lar client’s benefits as much as the law al- 
lows. Nonetheless, this ethical query is one 
likely to be raised with growing frequency 
as society grapples with more demand for 

Another ethical aspect of the attorney's 
role as citizen involves the obligation to 
work through the organized bar and other 
mechanisms to enhance elderly access to 
legal services. Such access often is impeded 
because many older persons cannot afford 
to pay. Additionally, the elderly make 
poor contingent fee clients in personal in- 
jury cases, due to low future earnings and 
relatively little time remaining in which to 
incur future expenses.3! Because the elderly 
often lack access to means of legal plan- 
ning, their remedial problems, after things 
have gone astray, may be more complex, 
expensive, and anxiety-provoking than 


Besides individual advocacy, which 
helps specific older clients to interact with 
complex bureaucratic systems to gain their 
entitlements and to keep away unwanted 
interventions, the attorney qua citizen 
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should engage in systemic advocacy on the 
judicial, legislative and administrative lev- 
els. These objectives should include assur- 
ances that adequate public and private 
resources are devoted to older persons and 
that resources are being used effectively. 
There is a need to monitor whether public 
agencies are properly serving their elderly 
clientele and intended older beneficiaries 
really benefit from the resources allotted 
to them. The legal profession is uniquely 
qualified to take part in this monitoring 
function. 

Attorneys could become involved on: be- 
half of older citizens in a variety of sys- 
temic activities. One could be support for 
community-based dispute resolution cen- 
ters.32 Another important systemic activity 
could be encouraging the involvement of 
paralegals. and other nonattorneys, when 
appropriate and under proper supervision, 
in helping to address the problems of older 
persons, so that services can be provided 
more quickly and economically. 
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Conclusion 

Many attorneys may dismiss the ideas 
advanced here as not very insightful. 
Nonetheless, these concerns are based on 
fundamental principles and values of con- 
duct and belief, and, therefore, rise to an 
ethical level. Professional ethics is not a 
subject separate from other facets of pro- 
fessional activity, but rather is interwoven 
into every aspect of acting professionally.*3 
Particularly when serving the elderly, the 
attorney has a special power and a special 
trust, and a corresponding duty to live up 
to them. 0 
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Administrative Law 
Section 


Our section leaders have been busy this 
year developing long-range goals to benefit 
our current members, attract new members 
and better serve the public. The issue of 
whether administrative and governmental 
law should develop a certification plan has 
been hotly debated. Our section members’ 
interest in a certification plan is being 
polled, and based on the results, the execu- 
tive council will vote “for” or “against” a 
certification plan at its annual meeting in 
Orlando. 

Our bylaws have been amended to in- 
volve more directly our section’s members 
in the election of their officers. Officers 
must now be elected by a majority of the 
section’s membership. Because our mem- 
bers must attend the annual meeting in or- 
der to vote, we urge them to attend The 
Florida Bar’s Annual Meeting, where poll- 
ing will take place. 

The section has developed legislative 
guidelines which, when approved by the 
Board of Governors, will enable us to take 
positions on legislation. Although the 
Board of Governors may veto the section’s 
position if it is inconsistent with the stated 
board position or not in the best interest 
of the Bar, these guidelines will neverthe- 
less allow our section to be involved more 
directly in legislative matters than in the 
past. We have also addressed ways to in- 
crease the public’s understanding of the 
public service functions of our various 
state agencies. To that end, our Long- 
range Planning Committee is developing a 
series of six television-ready segments. 
Each segment will address a different state 
agency and we will seek to air these tapes 
around the state. 


Sections 


ANNUAL REPORTS 


Our annual Administrative Law Confer- 
ence was held in Tallahassee this past 
September. The conference’s agenda 
included state as well as federal adminis- 
trative law issues. Speakers included Pro- 
fessor Walter Gellhorn, the author of the 
Federal Administrative Procedure Act; 
Arthur J. England, Jr., the author of Flor- 
ida’s Administrative Procedure Act; and 
Professor Arthur Bonfield, chairman of 
the ABA’s Administrative Law Section 
and noted author in the field of state ad- 
ministrative law. The conference’s practical 
sessions included an update on current 
trends in administrative law and a presen- 
tation on how to prepare a “big” case for 
hearing. 

The section’s leadership has been infused 
with some “new blood” through the addi- 
tion of three new executive council mem- 
bers. We sincerely hope that those nonsec- 
tion members who are perusing this report 
will get to know us at The Florida Bar’s 
Annual Convention this June and join our 
section. 


DEBORAH J. MILLER 
Chairman 


Business Law Section 


The Business Law Section continues to 
grow larger and be more involved in pro- 
viding the best possible service to its 
membership. 

In the pursuit of a legislation program 
of interest to its members, a major accom- 
plishment was the rewrite of Chapter 607, 
Florida Statutes. The section is indebted 
to Stuart Ames, Jim Porter, Tom 
McGuigan and many others for the long 
hours devoted to such an arduous project. 
Other legislative pursuits have dealt with 


the Assignment for the Benefit of Creditors 
Law and adoption of Article 2a of the Uni- 
form Commercial Code. 

The section continues to strive toward 
providing higher quality CLE programs 
for the business lawyer. The nine CLE pro- 
grams offered this year dealt with Bank- 
ruptcy Law—The View from the Bench; 
Small Businesses Structure and Forma- 
tion; Antitrust; Financial Institutions; 
Bankruptcy—Overview of Chapter 11; Is- 
sues and Answers for Corporate Counsel; 
Securities; Commercial Litigation; and the 
Uniform Commercial Code. The response 
to these courses has been overwhelmingly 
positive both in terms of attendance and 
feedback. In addition, responding to the 
need to form a Franchise Law Committee 
will result in an additional CLE course 
next year dealing with franchise law. 

The section appreciates the efforts of its 
newsletter editor, Sharyn Zuch, for her 
continued dedication to the publication of 
“The Quarterly Report.” Her leadership 
enabled the section to accomplish its goal 
of providing such a valuable educational 
tool for its members. Leslie R. Stein con- 
tinued to obtain worthy articles for the 
section’s Florida Bar Journal monthly col- 
umn. We thank her for her good work. 

I want to thank each and every member 
of the Executive Council of the Business 
Law Section and every member of the sec- 
tion who actively contributed in any of our 
projects and programs during this past 
year. Without your dedication and tireless 
efforts our goals could not have been 
accomplished. 


JoHN K. OLSON 
Chairman 
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Criminal Law Section 


I am privileged to report on the annual 
activities of the Criminal Law Section. In 
1988-89 our membership grew to 1,920. 

Under the leadership of Ben Kuehne, the 
section sponsored a number of successful 
CLE seminars on federal sentencing guide- 
lines and federal criminal practices. The 
section also sponsored a seminar on appel- 
late practice at the Midyear Meeting. 

Barry Krischer continued his dedicated 
efforts as editor of our section newsletter 
and obtained a number of informative arti- 
cles for publication in The Florida Bar 
Journal. 

The section continued its sponsorship of 
NITA training programs for prosecutors 
and public defenders under the direction 
of Professor Gerald Bennett. 

The section dealt with a number of is- 

sues involving capital punishment. First, 
the section voted to convey its view to the 
Florida Supreme Court that Rule of 
Criminal Procedure 3.851, which provides 
a 30-day statute of limitation for certain 
post-conviction motions in capital cases, 
should not be construed to derogate from 
the general two-year statute of limitations 
for all post-conviction motions provided 
by Rule of Criminal Procedure 3.850. The 
section also voted to recommend to The 
Florida Bar that it support an amicus brief 
in a United States Supreme Court case 
raising the question of whether death sen- 
tenced inmates are entitled to state pro- 
vided counsel on collateral attack. Finally, 
the section also resolved to oppose any 
subsidization for fees paid to private attor- 
neys representing defendants in capital 
cases. 
The section continued to examine the 
difficult problem of ethical provisions re- 
lating to perjured testimony. The Bar had 
previously appointed a special committee 
to study this subject. That committee had 
determined that the “narrative testimony 
option” should not be permitted when an 
attorney is aware that his client is commit- 
ting perjury. The section adopted two fur- 
ther provisions in this regard. First, it 
determined that if the attorney learns of 
perjury after the fact and in the course of 
a privileged communication, he should not 
be required to disclose that to a court. Sec- 
ond, if an attorney is required by the court 
to put a client on the stand, notwithstand- 
ing the intent to commit perjury, the attor- 
ney should be bound by the trial court 
order. These views were communicated to 
the Bar’s special committee. 

The Federal Practice Committee of the 


section was particularly active under the 
leadership of George Tragos. The commit- 
tee addressed a number of issues including 
the federal selection process for United 
States attorneys, public defenders and 
judges, establishing uniform rules of proce- 
dure in the three federal districts in Flor- 
ida, developing a procedure for expediting 
payment for court-appointed attorneys in 
federal cases, and sponsorship of a federal 
practice seminar in the fall of 1989. 

The Appellate Practice Committee of 
the section was also particularly busy un- 
der chairperson Sharon Jacobs. The 
committee was influential in aiding the sec- 
tion to reach its position on Rule of 
Criminal Procedure 3.851, and also spon- 
sored the appellate practice seminar. 


JOHN F. YETTER 
Chairman 


Entertainment, Arts and 
Sports Law Section 


The Section of Entertainment, Arts and 
Sports Law has now completed its first 
year. We are deeply indebted to Peg Grif- 
fin, who has been our staff representative. 
Her work has enabled us to not only com- 
ply with the requirements for establishing 
the section, but to publish a series of news- 
letters and a directory of our membership. 

We have initiated the following ongoing 
projects: 

Seminars—We have had a number of 
excellent seminars covering entertainment, 
arts and sports law: 

1. “Representation in the Film Indus- 
try,” chaired by our CLE Committee 
chairman and section Chairmen-elect 
Gerry Damsky, was held live in Miami and 
Tampa in May and in seven other loca- 
tions during May and June. 

2. Our section participated in The Flor- 
ida Bar’s first “Super Seminar,” and 
provided speakers Jack Donlan, executive 
director of the NFL Management Council, 
and attorneys Dorian Damoorgian and 
Joseph Z. Fleming. The speakers gave an 
analysis of collective bargaining and labor 
matters in the National Football League. 

Later that afternoon, Bob Allen, Jr., of 
Walt Disney World Co., Inc., addressed 
the section. He spoke about entertainment 
opportunities and gave some fascinating 
insights as to the film industry and its po- 
tential in Florida. 

3. John Wendel, former general counsel 
to all of minor league baseball, addressed 
the section in September. He discussed 
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general developments and the status of fu- 
ture professional baseball in Florida. 

4. In October, we presented Carl 
Hiaasen, featured columnist for the Miami 
Herald, who spoke to the section about 
literature and the law. 

5. “Representation of Foreign Entertain- 
ers Performing in the U.S.” was presented 
at the Midyear Meeting of The Florida Bar 
January 13 in Orlando. 

6. Our spring seminar took place on 
March 23 at the Center for the Fine Arts 
Auditorium in Miami. It was entitled “Le- 
gal Issues in Art: An Art Law Seminar for 
Artists” and was cosponsored by our sec- 
tion, the Center for Fine Arts and the 
Dade County Cultural Affairs Council. 
Cosponsorship with these entities enabled 
us to award a number of tuition waivers 
to needy artists and the program was well 
received by the artists, as well as the attor- 
neys, who attended. 

7. Our final CLE effort this year was 
presented May 18 in Miami. “Representing 
Professional Team Sports Athletes,” 
chaired by Gerry Damsky, covered con- 
tract negotiations for baseball, football 
and basketball players, expansion of pro- 
fessional sports leagues, promotion of 
professional athletes, planning for life after 
professional sports and ethical considera- 
tions for the lawyers and agents. 

Publications—Jean Perwin, chairman of 
our publications committee, has been re- 
sponsible for editing a number of excellent 
articles published in The Florida Bar Jour- 
nal. We are indebted to the authors of 
these articles and to Jean Perwin for her 
valuable assistance in editing them. 

Newsletter—“EASL’”—The “EASL” is 
coedited by Cathryn Heise and Bill Duane. 
It provides information as to section activi- 
ties and projects, contains substantive 
reports on the law and emphasizes oppor- 
tunities for Florida lawyers. 

Directory—Our directory provides a 
means of locating attorneys in various geo- 
graphical areas of the state. It is a valuable 
means of assisting individuals who may 
have interests in the entertainment, arts 
and sports law areas. It also may serve as 
a valuable link to providing pro bono pub- 
lico service to artists, athletes and enter- 
tainers and nonprofit organizations in 
various areas of the state who are looking 
for representation and counseling, or lec- 
turers to discuss the law. 

Law School Liaison—We have estab- 
lished liaison with interested Florida law 
school students, invited the students to at- 
tend our programs and have attempted to 
provide the law schools with lecturers. We 
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will continue to work with the law students 
and will strive to establish positive pro- 
grams of benefit to them. We have not 
created an affiliate membership category 
for law students or other nonlawyers at 
this time. We are studying this carefully to 
ensure that any program we may institute 
not only adheres to the policies of The 
Florida Bar but is a credit to the Bar and 
to our section. 

Listed above are only a few of the pro- 
grams we have established. It is not 
possible to list the names of all who have 
participated but we are grateful to all who 
worked diligently to put our programs in 


Our section is looking for new members 
who will take on projects and create new 
projects. Section work can be very reward- 
ing. As chairman this past year I had the 
opportunity to recommend one of our 
members, Robin Abraham, as a represen- 
tative of The Florida Bar on the Central 
Florida Film Council. Robin has contrib- 
uted to the work of the section and as such 
is an excellent representative of the coun- 
cil. In time the section will not only 
provide opportunities for its members to 
serve in other capacities but will provide 
opportunities for the Bar to assist in posi- 
tive programs to increase the role of our 
state in the entertainment, film and sports 
industries. The section will also provide the 
Bar with an opportunity to suggest posi- 
tive legislative reforms and programs in 
conjunction with the emerging role of our 
state in these industries. 

This is a very exciting area of the prac- 
tice of law and is not limited to those who 
traditionally think of themselves as repre- 
senting athletes, artists or entertainers. 
Those who fall into these areas of talent 
have needs as other individuals and corpo- 
rate clients; thus this is an area in which 
all members of The Florida Bar are wel- 
come to join and will benefit from involve- 
ment. We look forward to increasing 
enrollment and involvement and hope all 
who read this report are sufficiently en- 
couraged to become members of our 
section. 


JOSEPH Z. FLEMING 
Chairman 


Environmental and Land 
Use Law Section 


I am happy to report that the Environ- 
mental and Land Use Law Section is doing 
well in all respects. We now have more 


than 1,600 members and a growing group 
of affiliates (environmental professionals) 
who add diversity and technical expertise 
to many of our programs. 

We have outgrown some of the resort 
locations previously used for annual meet- 
ings and major seminars. The largest 
enrollment ever, 398 people attended the 
August 1988 Update Seminar at Amelia 
Island. The 1989 Annual Section Meeting 
and Update Seminar will be held at the 
Registry in Naples in August, and we ex- 
pect this location to be workable and 
enjoyable. 

The section agreed to co-sponsor a tour 
of the Stanton Energy Center in Orlando 
as part of the June 1989 annual Bar con- 
vention. Section leadership is excited 
about this opportunity for “hands on” ex- 
perience and will continue looking for 
innovative ideas to promote education 
about the environment. Please let us have 
your thoughts. 

We are financially sound, as in the past, 
and project.a positive fund balance for the 
end.of the 1988-1989 term. 

One of my major initiatives this year 
deals with the relationship between our 
section and the central programs of The 
Florida Bar. I have established an ad hoc 
advisory committee to the chair and have 
emphasized the importance of our regular 
participation in meetings of the Bar CLE 
Committee, Board of Governors, and 
Council of Sections. As our section grows, 
I see an important need for pro-active and 
effective communications, rather than sim- 
ply responding when the Bar “does some- 
thing.” I believe these efforts will be well 
received and I expect us to have a mean- 
ingful voice in general Florida Bar matters 
during future years. 

We have seen a continuing evolution of 
the public interest activities of our section, 
including significant workshops and the 
publication of a directory of those lawyers 
who are interested in accepting public in- 
terest cases. I hope the public interest Bar 
will continue to support these efforts by 
attending programs, volunteering to accept 
leadership roles, and otherwise offering 
their time and energy. 

Our executive council continues to work 
diligently toward producing outstanding 
CLE programs, publications, law school 
involvement, growth in membership by 
both attorneys and affiliates and meaning- 
ful projects such as a pilot program on 
legislative history for environmental bills. 
We believe these efforts will benefit mem- 
bers of the section and the Bar in general. 
Of course, we welcome your comments 
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and suggestions on any of our section 
I would like to thank our executive 
council and each person who chaired a 
committee this year. I would also like to 
thank those who actively worked as mem- 
bers of a committee or in support of our 
council. Space does not permit a complete 
listing of these people, unfortunately. 
However, I will recognize key efforts at the 
annual meeting next August in Naples. I 
hope to see you there. 
Rocer W. Sims 
Chairman 


Family Law 

Roxanne Pulitzer trumpeted in the new 
year as the keynote luncheon speaker for 
the Family Law Section. The section will 
conclude its year with Nancy Friday as its 
guest luncheon speaker at the Bar conven- 
tion. 

The membership of the section has 
grown to more than 2,500 members, and 
the section’s CLE programs have had one 
of the most successful years in the section’s 
history. The week-long trial advocacy 
course in Tampa was well attended and 
received high ratings from the participants. 
The other highly successful seminars were 
equitable distribution, sex abuse, tax as- 
pects and marketing of the family law 
practice. 

The section’s periodical, “The Commen- 
tator,” has continued to provide high- 
quality information for the section and 


family law practitioners. The section’s Bar 


Journal Committee has placed timely and 
informative articles in each of the Journal’s 
editions. 

During the year, the section has entered 
appearances for the purpose of filing ami- 
cus curiae briefs in the Moebus, Doe v. 
Roe, and Azzarelli cases. 

Legislation has been a very concerned 
area for the family law practitioner. The 
section has monitored all legislation affect- 
ing family lawyers, and received permis- 
sion from the Board of Governors to 
actively oppose two proposed bills. 

The section has continued its participa- 
tion in the law school family law practicum 
courses, which have been very successful. 

Public information has been empha- 
sized, both by the Bar and the section. The 
section’s committee has informed the gen- 
eral public of the work of the section, as 
well as lawyers in general. 

Support enforcement and the needs of 
children has become a very important part 
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of the section and President Steve Zack 
will be placing a lot of emphasis on these 
areas in his administration. 

The Long Range Committee has pro- 
posed, and the section has implemented, 
practices that will help the orderly transfer 
of the officers and committee chairmen, as 
well as provide for solid future goals of the 
section. 

In spite of all of the diligent efforts of 
the officers and committee members, we 
were still able to have fun at our December 
board meeting in New York, the February 
Snow Mass ski seminar and at our annual 
Key Largo retreat. 

The budget of the Family Law Section 
is and has been balanced and in the black 
and, as chairman, I am pleased to report 
to the chair-elect, Cynthia Greene, that the 
Family Law Section’s finances are in the 
best condition that they have been in the 
history of the section. 

On behalf of the officers and Family 
Law Section Executive Council, I would 
like to personally invite all interested mem- 
bers of The Florida Bar to please register 
as members of the Family Law Section 
and to join with us in our various activi- 
ties, both educational and recreational. We 
look forward to seeing you at our meet- 
ings, at the Bar Convention and Midyear 
Meetings, and any others that you wish to 
attend. 

The section owes a great deal to its staff 
coordinators from The Florida Bar. Peggy 
Griffin has spent numerous years with the 
section and without her we would not have 
achieved anywhere near the success that 
we have enjoyed. We will miss Peggy, but 
she is always welcome at any of our func- 
tions. Lois Rice has returned to the Family 
Law Section, and we are very pleased to 
see her smiling face and receive all of the 
great help that she has given in the past, 
and we look forward to working with her 
in the future. As chairman, I personally 
thank all of my officers and committee 
chair members and their committee mem- 
bers for all of their efforts to make this 
such a successful year for the Family Law 
Section. 

DONALD J. SASSER 
Chairman 


General Practice Section 
The General Practice Section has contin- 
ued to grow in both membership and 
programs. The section celebrated the ac- 
ceptance of its 2,000th member, and nearly 
200 legal assistants have taken advantage 


of the section’s associate membership 
program. 

The flagship of the section’s service to its 
members and the Bar continued to be CLE 
programming. The section has or will pre- 
sent seminars on the topics of franchise 
and business opportunity law, attorney’s 
fees, law office computerization, securities 
law, commercial landlord/tenant, workers’ 
compensation, labor law, and the Annual 
Florida Law Update. Additionally, the sec- 
tion has cosponsored with Florida Legal 
Assistants, Inc., a legal assistant skills 
course. The section wishes to express its 
thanks to J.R. Phelps and F.L.A., Inc., for 
their assistance with this course. 

The section continues to serve its mem- 
bership through the print media. The 
section’s column appears regularly in The 
Florida Bar Journal, and the Florida Gen- 
eral Practice Journal is published quarterly 
and contains articles of interest to all 

The section continues to grow through 
these and its other programs, and to pro- 
vide its membership with the leadership 
and educational opportunities necessary to 
make the 1990’s even more successful for 
Florida lawyers than the 1980’s have been. 
I am confident that Chairman-elect David 
Donet will take the section forward and 
upward. 


Dean C. KOWALCHYK 
Chairman 


Health Law Section 

The Health Law Section, approved for 
section status in mid-1988 by the Board of 
Governors, opened its “doors” for mem- 
bers officially on July 1, 1988. Since that 
time, the actual number of individuals 
joining has far exceeded projection. As this 
report was prepared, the membership 
stood at 329. 

The section has taken an active role in 
providing educational programs to meet 
the needs of the mandatory CLE require- 
ments. The section presented a program 
on “Current Bioethical Issues in Health 
Law” at the Midyear Meeting in January. 
Important and timely topics covered in- 
cluded treatment refusal, artificial feeding, 
future litigation concerning treatment re- 
fusal, dead bodies and organ donation, 
reproductive issues and legal ethics in 
bioethical issues. Robert D. Miller of West 


Palm Beach developed this outstanding - 


program for the section. 
During March, the section presented an- 
other timely program addressing “Legal 
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Considerations in Structuring Health Care 
Ventures.” This program was videotaped 
and was shown throughout the state to 
better accommodate the membership. Top- 
ics covered included structuring and tax 
aspects of health care ventures; joint ven- 
ture issues for physicians and other health 
care professionals; special considerations 
in contracting with health care facilities; 
fraud and abuse considerations in health 
care ventures and antitrust issues in health 
care ventures. This program received high 
marks by all attending. The program 
chairman Louise T. Jerslow of Coral Ga- 
bles, devoted a great deal of time to make 
this an excellent program. 

The final program of 1988-89 was pre- 
sented at The Florida Bar’s 39th Annual 
Meeting in June in Orlando. That pro- 
gram, “Health Law Update” covered 
AIDS: statutory and regulatory update; 
peer review reporting and the ramifications 
for health care professionals and emer- 
gency room/trauma center law. This 
program was also well received by the 
membership attending, and was coordi- 
nated by Kirk S. Davis of St. Petersburg. 
A special thanks goes to our CLE chair- 
man, R. Andrew Rock of Tampa. He has 
devoted a great deal of time and effort to 
make sure our programs are meeting the 
needs of section members. 

During our first year, we initiated and 
produced a membership directory under 
the leadership of Stephen G. Prom of 
Jacksonville. The directory is intended to 
be a useful resource for the members who 
might need assistance in a special area of 
health law if they don’t practice in that 
specialized area on a day-to-day basis. At 
the time we went to press, more than 250 
members responded to the directory ques- 
tionnaire. This will continue to be an 
annual project, and we believe will become 
a highly sought after resource for all indi- 
viduals either directly or indirectly in- 
volved in the field of health law. 

The section is still in the process of de- 
veloping a statewide medical-legal code. 
The ultimate goal is to nurture a. better 
interprofessional relationship in addition 
to addressing the practical problems that 
arise on a regular basis, covering every- 
thing from interprofessional relationships, 
medical examinations, written medical re- 
ports, depositions and subpoenas, confer- 
ences, relationship of physician and attorney | 
prior to trial, trial procedure, compensa- 
tion to physicians, disposition of inter- 
professional complaints, etc. As this article 
goes to press, we have been unable to get 
the Florida Medical Association to discuss 
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this matter with our group since The Flor- 
ida Bar and the Florida Medical Associa- 
tion are working together to explore ways 
to resolve the professional liability prob- 
lem.. After that committee has reached a 
consensus, this project then might be con- 
sidered for further review and considera- 
tion by the Florida Medical Association. 

We have also taken steps to have the 
CLE Publications Department of the Bar 
to publish an “Informed Consent Manual” 
which will be of interest not only to the 
legal practitioners, but also to health care 
facility administrators and health practi- 
tioners. The manual will cover the follow- 
ing: statutes and regulations; informed 
consent requirements; exceptions to in- 
formed consent; consent to treatment for 
minors; consent to treatment for incompe- 
tent adults; refusal of treatment/termina- 
tion of treatment; law enforcement issues; 
consent to special procedures and health 
care facility consent policies. We hope the 
manual will be available sometime in 1989 
or early 1990. 

On behalf of the chairman, a special 
thanks goes out to all of the members of 
the first executive council who have 
worked diligently during the first year of 
the section’s existence. Many of the council 
members were active in the group when it 
was still a committee. Their continued sup- 
port and efforts are appreciated by the 
membership without question. The chair- 
man, Stanley W. Rosenkranz of Tampa, 
deserves a special thanks in leading our 
group during this very crucial year, along 
with Carol Vaught, our section coordina- 
tor, without whose diligence and patience 
our section would have not reached the 
levels it has reached today. 


CHRISTOPHER D. ROLLE 
Chairman-elect 


International Law 
Section 


In 1989, this section has continued its 
tradition of leadership among all state bar 
international law sections. This young 
section continues to gain recognition 
throughout the United States international 
community. Chairman-elect George Harper 
and Secretary/Treasurer Maureen O'Brien 
continue to contribute to the strengthening 
of the section. George Harper, through his 
successful completion of the International 
Transactions Manual, and Maureen 
O’Brien, through her chairmanship of the 
International Property, Estate and Trust 


Law Committee, as well as her extensive 
American Bar Association participation. 

Co-Chairmen George Harper and 
Saturnino Lucio completed and published 
our 750-page International Transactions 
Manual. This comprehensive source book, 
purchased by libraries and firms nation- 
wide, contains 19 chapters dealing with 
inbound and outbound international busi- 
ness transactions and has been widely 
acclaimed as an excellent, practical source 
for foreign investment information. 

Adding to the exposure and recognition 
of the section has been the development 
of the International Law Quarterly under 
its capable editor, Leonard Rosenberg. 
This publication has grown and developed 
in sophistication and scope over the past 
year, attracting contributors from Latin 
America and Europe. 

The section also fosters many outstand- 
ing, active committees. The Immigration 
Law Committee, headed by Sarah Lea To- 
bocman and Eugenio Hernandez, has 
actively contributed to the leadership of 
the immigration bar, from its recent publi- 
cation of its Immigration Law Manual to 
its leadership in the campaign to eliminate 
the unauthorized practice of immigration 
law. 

The International Property, Estate and 
Trust Law Committee is also a leader 
among state bar committees. Under the 
outstanding leadership of Co-Chairmen 
Maureen O’Brien and Andrew Joshua 
Markus, the committee has established an 
Estate and Trust Law Subcommittee, has 
advised The Florida Bar Clients’ Security 
Fund on distributions of funds to foreign 
beneficiaries, and has coordinated with the 
ABA to produce a National Institute on 
Foreign Direct Investment in the United 
States. 

Of all the section activities, continuing 
legal education has been the most visible. 
The CLE Committee, headed by Chair- 
man Andrew Joshua Markus, has devel- 
oped new programs aimed at increasing 
the visibility and profitability of the sec- 
tion. 

This year, the section produced five pro- 
grams. The section co-sponsored a highly 
successful business immigration law semi- 
nar with Central Florida AILA in Septem- 
ber. This program is widely viewed as the 
top advanced level immigration seminar in 
the Southeast. By far the most successful 
and most visible of the section’s programs 
was the Second Annual Doing Business in 
Latin America Seminar produced in Feb- 
ruary by E. Barlow Keener. One hundred 
and thirty-six participants from all over 


the United States and Latin America at- 
tended this premier event, co-sponsored by 
the ABA Inter-American Law Committee 
and the American Corporate Counsel’s As- 
sociation. The two-day event drew distin- 
guished speakers from Latin America and 
the United States and solidly established 
the reputation of the section as an author- 
ity in the interplay of transnational busi- 
ness between the United States and Latin 
America. The proceedings of the seminar 
will be published in the University of Mi- 
ami Inter-American Law Review. 

The section also co-sponsored a two-day 
seminar on Japanese real estate investment 
in the United States with the Japan Amer- 
ica Society of South Florida. The event, 
which was held in Palm Beach and Miami, 
was attended by more than 150 Japanese 
and American businesspersons and law- 
yers. Speakers from New York, Chicago, 
Los Angeles and Miami, participated in 
this program. The Japanese Ambassador 
to the U.S. highlighted the event by mak- 
ing his first official visit to Miami. 

The section has taken its initial step to- 
ward making international law expertise 
available to all Florida Bar practitioners 
by sponsoring its first standard CLE pro- 
gram, Tax Planning for U.S. Practitioners 
Representing a Foreign Client, under 
Chairperson Laura Quigley. This event, 
being held in five locations throughout 
Florida, treats the tax concerns of nonin- 
ternational practitioners when faced with 
international clients investing in Florida. 
Finally, the section’s annual meeting pro- 
gram will be devoted entirely to ethics. 
William H. Hill, Jr., program chairman, 
has put together an outstanding program 
which will allow international practitioners 
to become acquainted with the ethical con- 
siderations related to their practices and 
satisfy their mandatory continuing legal 
education requirements. 

During this year, the section has also 
acted to fulfill its stated goal of reviewing 
and commenting on legislation effecting 
transnational business. The section actively 
participated together with The Greater Mi- 
ami Chamber of Commerce, The World 
Trade Center of Miami and the Beacon 
Council, in opposing a proposed zoning 
disclosure ordinance which the section con- 
sidered to be inimical to the legitimate in- 
terests of international investors. 

Finally, the section has been actively en- 
gaged in a program to involve affiliate 
members. The number of affiliate members 
has increased dramatically and bodes a 
welcome increase in participation and 
broadening of scope for much of the 
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section’s committee activities. This is a 
trend which will continue and which can 
only lead to greater recognition of the sec- 
tion throughout the world. 


HuGu J. TURNER JR. 
Chairman 


Labor and Employment 
Law Section 


The 1988-1989 year has been highly suc- 
cessful for the Labor and Employment 
Law Section. Among our other accom- 
plishments, the section has grown by 
approximately 10 percent to more than 
550 members. 

Probably the most significant accom- 
plishment of the section this Bar year has 
been the revamping of the section’s CLE 
programs to ensure that they continue to 
be relevant to the needs and practices of 
our membership. Programs which have 
outgrown usefulness have been eliminated, 
and new programs dealing with the prolif- 
eration of new state and federal employ- 
ment related statutes and regulations have 
been developed to assist our members in 
mastering these new laws. These include a 
new program entitled “Employment Law 
Issues for the 1990's,” and a new program 
on employment litigation, in recognition 
of the fact that for many of our members, 
the practice of labor law has become much 
more litigation oriented than it was five 
and 10 years ago. 

The section also sponsored a highly suc- 


cessful Advanced Labor Topics Seminar,, 


and in co-sponsorship with the General 
Practice Section has developed a basic la- 
bor law course for nonlabor lawyers for 
the annual meeting in June. In addition, 
we co-sponsored labor law programs with 
the Center for Employee Relations Law at 
Florida State University in September; an 
annual Public Employment Labor Rela- 
tions Forum with the Local Government 
Law Section in October; a program with 
the Stetson University Center for Labor 
Management Dispute Resolution in 
March; and we participated in a regional 
seminar sponsored by Southern Methodist 
University and the labor law sections of 
the state bars of all of the southeastern 
states in April at Nashville, Tennessee. At- 
tention has been given throughout these 
seminars. to the ethical concerns of practic- 
ing labor lawyers and to the day-to-day 
nuts and bolts problems of practicing law 
as well as to substantive labor law issues. 
We are particularly proud of our efforts 
to enhance the practice of section members 


this year by continuing to develop relation- 
ships with the various state and federal 
agencies with which our membership deals 
on a daily basis. These include the Florida 
Commission on Human Relations, the 
Florida Public Employees Relations Com- 
mission, the National Labor Relations 
Board, the United States Department of 
Labor, and the Equal Employment Oppor- 
tunity Commission. We have also contin- 
ued our practice of attempting to enhance 
the effectiveness of the members of our sec- 
tion by providing an opportunity to 
develop a collegial atmosphere and rela- 
tionship between our membership and the 
agencies with which we work, and also be- 
tween the members of our section. We 
believe we have done that through our liai- 
son committees with the administrative 
agencies, and through the various social 
events and seminars with which we have 
sponsored and participated in during this 
Bar year. 

One of the accomplishments of which I 
am most proud this year is a tremendous 
broadening of participation by the mem- 
bers of our section, both in speaking and 
attendance at section sponsored seminars 
and in writing articles for our section 
newsletter The Checkoff and the section 
column in The Florida Bar Journal. I ap- 
preciate the efforts of each member who 
has contributed this year. I particularly ap- 
preciate the dedication and efforts of 
Robbie Miles, chairman-elect; Dana Baird, 
secretary/treasurer; John Dickinson, CLE 
chairman; Patricia Renovitch, publications 
chairman; Jeff Pheterson, immediate past 
chairman; and Yasmine Pennington, Bar 
staff coordinator. I would also like to 
thank all of those members of the execu- 
tive council who have contributed not only 
their time but their wisdom in assisting a 
relatively young section to mature and de- 
velop in order to meet the needs of its 
membership into the 1990's. 


MICHAEL D. MALFITANO 
Chairman 


Local Government Law 
Section 


The Local Government Law Section is 
involved in a unique relationship which is 
not shared by other sections within the 
Bar. While other sections. are identified 
through their relationship with substantive 
areas of the law, our section’s identifica- 
tion is based upon our relationship with 
certain entities, “the local governments of 
Florida.” 


38 THE FLORIDA BAR JOURNAL/JUNE 1989 


In light of the tremendous growth within 
the state, these entities are facing monu- 
mental problems. Effective resolution of 
these problems will determine the quality 
of life of our citizens. The executive coun- 
cil has, therefore, felt that in addition to 
servicing the members of the section that 
it has had a responsibility to help local 
governments effectively serve the people in 
the future. 

We have undertaken this task in several 
ways. The section has undertaken to: 1) 
Educate the legal community and the gen- 
eral public on the responsibilities and 
problems of local government; 2) Aid in 
training of local government officials, and 
3) Assure effective legal representation of 
local governments. In addition, the section 
has continued to provide service to those 
attorneys who represent. local government 
and those whose practice involves dealings 
with local government law. 

In order to identify problems facing lo- 
cal government and begin to educate the 
citizens on these problems, the section in 
cooperation with the Governor, the De- 
partment of Community Affairs, the 
League of Cities and the Association of 
Counties cosponsored “The Governor’s 
Conference on Local Government in the 
1990’s.” The conference was attended by 
about 175 participants. Participants in- 
cluded the speaker of the House, the 
secretary of the Department of Commu- 
nity Affairs, Senator George Stuart, as 
well as representatives from the business 
community, the development community, 
the environmental community and other 
state and local governmental officials. Pa- 
pers were delivered by nationally promi- 
nent authors on eight major issues facing 
local government and workshops, discus- 
sions and responses concerning those 
papers were held. The program was a huge 
success. A published report will be distrib- 
uted to all section members and partici- 
pants. Special thanks should be given to 
John J. Copelan, Jr., who chaired the 
conference. 

The section is also working with the 
League of Cities, the Association of Coun- 
ties, the City and County Managers and 
Finance Officers on a major financing 
seminar in June in Naples. Participants 
will include elected officials, administra- 
tors, finance officers and attorneys. For- 
mer chairpersons Charles Schoech and 
Nikki Clayton are handling the arrange- 
ments. 

The section has continued preparation 
of a Local Government Law Deskbook for 
members of the section, which will be a 
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reference guide in over 50 areas affecting 
local government law. 

In addition, the section has conducted a 
number of successful seminars. A seminar 
on land use planning in Tampa and was a 
huge success. Thanks should be given to 
Harry Stewart, who co-chaired the 
seminar. 

The Annual Public Employee Labor Re- 
lations Seminar held in cooperation with 
the Labor Law Section at the Belleview 
Biltmore Hotel in Clearwater was also a 
huge success. Thanks for that seminar 
should be given to Michael Grogan, the 
section’s secretary-treasurer. 

As I write this report, preparation is tak- 
ing place for the 12th Annual Local 
Government Law in Florida Seminar, set 
for March 10 and 11, 1989, at the Marriott 
Sawgrass. We expected more than 200 
people to attend. 

This year marks the fifth anniversary of 
the Stetson Law Review Local Govern- 
ment Law Symposium. The review is 
published in cooperation with Stetson Law 
Review as an annual forum for emerging 
issues in the practice of local government 
law. The symposium is distributed without 
charge to every member of the section as 
an additional service. The section is about 
to enter into a new five-year agreement 
with the Stetson Law Review to continue 
this exceptional product. 

We also, for the first time in a number 
of years, have fulfilled our entire quota of 
articles for The Florida Bar Journal. Spe- 
cial thanks should be given to Miriam 
Maer, assistant city attorney in Miami, for 
her fine efforts as editor of the column. 

The section newsletter has been up- 
graded. Thanks should be given to Cecil 
Howard, assistant general counsel for the 
Florida League of Cities, for acting as 
editor. 

I wish to give special thanks to the mem- 
bers of the executive council who has 
worked very hard to improve not only the 
asection but the quality of local govern- 
ments within the state. I also invite any 
Bar member whose practice touches upon 
the field of local government law to par- 
ticipate in the activities of the section in the 
upcoming year. 

JAMES R. WOLF 
Chairman 


Practice Management 
and Technology Section 


The Practice Management and Technol- 
ogy Section serves several purposes. As an 


organization for those with an interest in 
the economics of law practice, the section 
provides a forum for discussion and ex- 
change of ideas. These ideas, in turn, lead 
to the improvement and development of 
the fields of economics of law practice and 
delivery of legal services. Additionally, the 
section is designed to serve the public gen- 
erally and The Florida Bar in interpreting 
and carrying out the professional needs 
and objectives in these fields. 

This section was the first to offer affiliate 
membership. Affiliates are not allowed to 
vote, hold office, or participate in the selec- 
tion of officers or members of the section 
executive council. 

This year the section presented its “Sec- 
ond Annual Pyramid of Success” seminar. 
Created to meet the needs of the office 
manager, administrator or managing part- 
ner, this program allows networking with 
peers within a local forum. Timely infor- 
mation on the interrelationship of technol- 
ogy, people and productivity is featured 
throughout the meeting. This popular 
seminar gives participants an opportunity 
to obtain hands-on experience with leading 
edge computer equipment and software 
provided by vendors. Also included in this 
year’s seminar was a discussion regarding 
the establishment of standards of excel- 
lence in administration and training, a 
panel discussion on improving personal 
productivity in the office, the impact of 
database on legal ethics, and a panel dis- 
cussion on exploring technology in the 
1990's. 

The section, which is 10 years old, expe- 
rienced a name change this year. The old 
name, Law Office Economics, was 
changed to Practice Management and 
Technology. We wanted this change be- 
cause it more accurately conveys the 
section’s purpose, which is to help attor- 
neys learn ways to practice law more 
effectively. The section often works with 
and helps other sections in the area of 
practice management. This summer our 
section will conduct a joint luncheon with 
the Professional Stress Committee. Fea- 
tured speaker will be Jay Foonberg. 

The section assists The Florida Bar 
Journal staff with the law office design 
competition. The section’s support of this 
project includes reviewing applications, 
serving on the judging panel, and 
submitting an article to the Journal for 
publication. 

A quarterly newsletter is published. It 
features information regarding state-of- 
the-art office technology, along with tried 
and true practice management tips. A new 
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feature of the newsletter is the Affiliate’s 
Page, which contains news of special inter- 
est to that segment of our membership. 

The section’s executive council meets 
four to five times annually, and standing 
committees meet as needed. During the 
past 10 years the section has grown from 
582 members to more than 900. Special 
programs on marketing and effective ethi- 
cal legal advertising have been developed 
to meet the demand created by mandatory 
CLE and the admission of legal assistants 
and legal administrators to the section. 

The section works closely with LOMAS 
to make large firm management techniques 
and modern technology available to 
smaller firms. The section plans to con- 
tinue providing input to the Bar’s LOMAS 
program through the LOMAS Advisory 
Committee. An active role in the Council 
of Sections is also an important function. 

We anticipate this section will continue 
to grow as a working section comprised of 
dedicated members willing to accept the 
responsibility and privilege of service to 
The Florida Bar and the public. 


KARL BECKMEYER 
Chairman 


Real Property, Probate 
and Trust Law Section 


The largest dues-paying section of the 
Bar completed a year of growth by exceed- 
ing the 7,000 membership level for the first 
time, ending the year with more than 7,100 
members. [The growth in membership was 
evidenced by increasing activity of the ex- 
ecutive council at its meetings and the 
numerous educational programs spon- 
sored by the section.] A record of more 
than 500 attorneys registered for the Sep- 
tember Legislative Update program in 
Miami. Similar growth was seen in atten- 
dance at various two-day executive council 
meetings in Naples, Miami and Amelia Is- 
land, in addition to the section’s conven- 
tion at Saddlebrook. In addition, we also 
had a delightful meeting in Colorado at the 
Broadmoor and the Lost Valley Ranch. 

By year-end, the section will have spon- 
sored 16 educational courses under the 
dedicated leadership of Chip Waller for 
real property and John Slaughter for pro- 
bate. While these courses are a major part 
of the section’s efforts to keep its members 
advised of the changes in the law, a more 
permanent benefit to many members is the 
practice manuals that also are published 
under the auspices of the Bar’s CLE Com- 
mittee. Recognizing that several of the real 
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property and probate practice manuals 
were out-of-date, the section last year 
asked Mike Dribbin to oversee finding 
practitioners who would be able to update 
these manuals so that they once again 
would be a useful reference tool. The Real 
Property Practice II Manual is the first to 
undergo revision. Co-chaired by Julie Wil- 
liamson and John S. Thornton, the manu- 
script for a completely new manual should 
be to the publisher by the end of the 
summer. 

An area in which the section tradition- 
ally has been very active is its legislative 
program. The section was instrumental in 
the creation of a legislative commission to 
address the concerns of guardianship re- 
form. We were represented on the commis- 
sion by former section chairman Bill 
Belcher. Jim McDonald, Bill Trickell and 
Bob Goldman, among others, were very 
influential in addressing a number of the 
competing concerns and in preparing an 
in-depth position paper regarding the 
many aspects of this program. Similarly, 
Lou Guttman and Alan Fields led continu- 
ing efforts to work with the legislature and 
find a solution to the sovereignty land 
problem that has been debated in many 
forums throughout the state over the past 
several years. As Legislation Committee 
chairman, Bob Wilson also gave great 
leadership to our efforts on behalf of a 
number of the other bills proposed by the 
section. 

In conjunction with the legislative 
program, the section has undertaken a 
long-range media contact and education 
program, which is primarily the responsi- 
bility of the circuit representatives, under 
the able and energetic coordination of 
Larry Carroll. The purpose of the program 
is to establish contacts with all of the influ- 
ential media throughout the state, so that 
we will have the ability to educate media 
representatives on issues regarding real 
property and probate law. 

Our goals this year were to improve the 
individual legal practices of the members, 
as evidenced by the project to update the 
various CLE manuals, and an increased 
emphasis on committee work of our more 
than 50 committees, all of which set spe- 
cific goals for the year. For example, the 
Public Information Committee chaired by 
Louie Adcock published four brochures 
for use by clients of section members. Nor- 
wood Gay’s Law Office Economics Com- 
mittee prepared a real estate computer 
software evaluation distributed to all sec- 
tion members without charge. The Probate 
Law Committee, which is our largest, had 


another active year under the leadership 
of Wayne Wolf, and consummated a 
multi-year effort to revise the claims stat- 
ute in response to the U S. Supreme Court 
decision in the Pope case. Kathy Horton- 
Brown spent many hours over several 
years drafting and revising this statute in 
an attempt to satisfy the comments of nu- 
merous lawyers who had written or other- 
wise participated in discussions before the 
statute was proposed to the legislature. 
Many of the section’s “old war horses” 
continued to perform on an outstanding 
level, including former chairman, John 
Arthur Jones, whose leadership on the 
Probate and Guardianship Forms Com- 
mittee was evidenced again by total 
revision of all of the guardianship forms, 
only one year after having completed a re- 
vision of the probate forms. 

This year marked the 10th anniversary 
of the section’s annual convention. Co- 
chairmen Chip Waller and Chuck Wohlust 
planned and executed an outstanding pro- 
gram, providing section members with the 
opportunity to obtain up to 25 hours of 
CLE, as well as the opportunity to gather 
for various committee meetings and other 
section activities, and to have an array of 
social activities as well. 

All of the officers participated diligently 
in directing the section activities through- 
out the year. Chairman-Elect John Norris 
has already planned an outstanding year 
beginning in July, and also was responsible 
for the 16 general committees of the sec- 
tion. Probate Division Director Roger 
Isphording and Real Property Division Di- 
rector Jerry Aron were both very active, 
providing for more interrelationship be- 
tween their various committees. Jerry also 
entirely restructured the Real Property 
Certification Review Course given at the 
convention. Secretary Ruth Himes headed 
the unenviable project of completely revis- 
ing the section’s bylaws for the first time 
in 30 years, while Chip Waller not only 
acted as treasurer, but also as a convention 
co-chairman and CLE co-chairman. Fi- 
nally, the entire section owes a special debt 
of gratitude to our energetic, imaginative 
and effervescent section coordinator, Bon- 
nie Elliott, who was responsible for so 
much of the success of the year’s programs 
and the improvement of the morale of the 
executive council members. 


EDWARD F. Koren 
Chairman 
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Tax Section 


The Tax Section has had a busy year. 
Once again we have weathered Congress’ 
onslaught of new tax legislation and have 
expanded our services and commitment to 
our membership and The Florida Bar. 

Educational Programs-The Tax Section 
has taken an active role in the educational 
arena to be sure our educational programs 
meet the needs of our certified tax lawyers 
and members of the section in light of the 
mandatory CLE requirements. Each of our 
nine educational programs has been ex- 
tremely successful, and the evaluations of 
our speakers and the content of our pro- 
grams have consistently been among the 
highest rated of the Bar’s CLE programs. 
Our national program on foreign taxation, 
chaired by Joel Karp, is now in its seventh 
year and has been recognized as one of the 
best programs on foreign taxation in the 
nation. My sincere thanks and congratula- 
tions to Bill Horowitz, Joel Bronstein, 
Larry Davis, Bob Hightower, Lauren Det- 
zel, Marty Hartley, Joel Karp, Steve Ben- 
nett, Tom Arnold and Donna Seiden for 
their hard work. 

Professional Relationships-The Tax 
Section’s relationships with the Florida law 
schools continues to be outstanding. We 
will award $16,000 in scholarships to uni- 
versities in the state. We have sponsored 
orientation programs at the UF and UM 
to acquaint graduate tax students with the 
various opportunities available to them in 
law firms, accounting firms, governmental 
agencies, corporations and academia. Greg 
Keane has requested an advisory opinion 
from the Unauthorized Practice of Law 
Committee as to nonlawyers’ involvement 
in the pension and profit sharing plan ar- 
eas. Former Tax Section Chairman Ed 
Heilbroner gave testimony on this issue at 
a hearing at the Midyear Meeting of the 
Bar. The section continues to maintain re- 
lationships with the IRS and the Tax 
Court. The section’s annual IRS liaison 
conference was completed with representa- 
tives of the IRS and the section attending 
a round table discussion chaired by Bob 
Bolt and Ted Brill. Tax Court judges’ re- 
ceptions provide a social atmosphere for 
judges and practitioners to meet and dis- 
cuss issues of mutual concern. 

Fifteen law schools participated in the 
Ist Annual National Tax Moot Court 
Competition sponsored by the section, un- 
der the chairmanship of Gray Gibbs, Ira 
Gershon and Susan Carlson. The leader- 
ship and direction for this division stems 
from Marvin Gutter and Steve Lewallen, 
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who have kept the multifaceted workload 
on track. 

State Taxes-The section has previously 
unsuccessfully sought the creation of a 
state tax court. This proposal is again be- 
ing made, and the section will give input 
and advice with assistance from Bob 
Pierce, Gerry Hart and Sam Ullman in 
connection with the creation of this impor- 
tant forum. The section will also give input 
to the formation and agenda for the newly 
enacted Tax and Budget Reform Commis- 
sion, coordinated by Larry Gragg. As this 
column is written, the 1989 Legislative Ses- 
sion is beginning. We look to our chair- 
men, Bob Pierce, David Wilcox, Bob 
Goldman, Bernie Barton, Dennis White, 
Joel Maser, Cass Vickers and their com- 
mittees to guide us through the maze as 
pertinent issues arise. 

Section Meetings & Publications-This 
active division of our section, chaired by 
Linda Hanna with vice-chairman, Bob 
Humphries, held four regular meetings. A 
major commitment from the chairmen, 
Dennis White, Glenn Dempsey, Chris Det- 
zel and Jane Dickinson, made these 
meetings outstanding events. Our first edu- 
cational winter meeting was held out-of- 
state in mid-March. Mel Morgenstern and 
his wife Bonnie were fabulous in coordi- 
nating this project. The section has pub- 
lished its Bulletin three times this year to 
keep our membership apprised of the op- 
erations of the section and pertinent state 
and federal substantive developments. Pe- 
ter Kirkwood, as editor, and Mike Miller, 
as assistant editor, have set a new standard 
in the quality of this publication. Many 
thanks to both of them. Each issue of The 
Florida Bar Journal contains an outstand- 
ing article by a member of the section. Tim 
Henry and Merritt Gardner did an excel- 
lent job of editing all of these articles. We 
have also published an IRS/DOR direc- 
tory listing the names, addresses, and 
telephone numbers of the officials of the 
IRS and the DOR. Many thanks to Bob 
Abramitis and Mike Jorgensen for their 
assistance on this project. 

Federal Taxation-TRA ‘86, RA ‘87, and 
TAMRA ‘88 have generated a great deal 
of work. Our members have submitted 
written comments on proposed federal leg- 
islation and regulations proposed by the 
Department of the Treasury on matters 
concerning, for example, S corporations 
and foreign taxation. We have expanded 
our committee structures and have formed 
working committees to address substantive 
issues of concern. Jason Warner has been 


tireless in coordinating and delegating the 


committees’ work. Special thanks to Mel 
Morgenstern for his exempt organization 
advice to TFB and to Bob Waltuch, Bob 
Hudson, Rick Cherry, Jerry August and 
Rick Josepher for their input on special 
issues. 
Special recognition and thanks to my 
dear friends Jim Roberts and Bruce Bokor. 
Jim’s creative input and Bruce’s experience 
have made my chairmanship infinitely eas- 
ier and more fulfilling. All of the officers 
Gerry Hart, Ed Koren, Hans Tanzler, and 
particularly our chairman-elect, Bob 
Hudson, have fulfilled their responsibilities 
in an exemplary manner. The section can 
look forward to outstanding future leader- 
ship. 

To list everyone who has made my term 
a meaningful success would be impossible. 
I take this public opportunity to thank all 
of you for the many hours of work which 
you have provided to your section, which 
has allowed it to retain its national reputa- 
tion among the top tax bar associations in 
the country. A final salute to Carol 
Vaught, our Bar section coordinator who 
sacrificed her leg, by breaking it, in the 
service of our section. Without Carol, it 
can’t get done. Thank you for the opportu- 
nity to have served as your chairman. 


LESLIE J. BARNETT 
Chairman 


Trial Lawyers Section 

The Trial Section began its year facing 
the prospect of a constitutional limitation 
on the right of juries to determine full and 
adequate compensation of damages 
through Amendment 10; we end our year 
with an affirmative legislative program 
which seeks to obtain increased compensa- 
tion for judges and jurors and a more 
representative cross-section of our commu- 
nity for jury service; and in between, the 
6,000 plus members of our section have 
enjoyed an extremely busy, interesting and 
productive year. 

Amendment 10-Probably no other sin- 
gle threat to our clients’ rights has coa- 
lesced the lawyers of Florida than did 
Amendment 10 last fall. Without the hard 
work of numerous individuals, that 
amendment would not have been defeated. 
Special recognition must go to Chuck 
Baumberger, who was chairman of the 
Trial Section Task Force on Amendment 
10; John Romano, chairman of Alert ‘88; 
Rut Liles, the president of The Florida 
Bar; and Joe Milton, past chairman of this 
section and the Board of Governors liaison 


with Alert ‘88; for their tireless voluntary 
contributions in opposition to the amend- 
ment. Our section and its members con- 
tributed generously to the important fight. 
As I noted in my December 1988 column 
in “The Advocate,” the section’s task force 
is continuing in its work to hopefully ad- 
dress and alleviate some of the problems 
in the tort system raised by the proponents 
of Amendment 10 and hopefully avoid 
having to face this battle again. 

Professionalism-Approximately three 
years ago, section chairman Doug Marsh 
restored the Professional Ethics Commit- 
tee to assist in the restoration of respect 
and professionalism to the trial practice. 
This year, under the leadership of Bill 
Hoppe, the committee has had input in 
The Florida Bar’s Commission on Lawyer 
Professionalism. The recommendations of 
that commission, appointed by President 
Rut Liles and chaired by Louie Adcock, 
are presently under consideration by the 
Board of Governors. 

Continuing Legal Education and Trial 
Advocacy-Jean Bice of Ocala has for the 
second consecutive year headed our most 
successful programs of continuing legal 
education. The programs have received 
uniformly high marks and outstanding at- 
tendance throughout the state. Special 
thanks for the continued high quality of 
our Basic Trial Advocacy Program, pre- 
sented twice a year in Tampa, go to Norm 
Vaughan-Birch of Sarasota, Howard 
Coker of Jacksonville and Larry Smith of 
Orange Park. 

Public Relations-Ed Waller of Tampa 
has chaired our committee for public rela- 
tions, which has attempted to better 
inform the public of the positive efforts of 
lawyers generally and trial lawyers in par- 
ticular. One of the programs that Ed 
initiated and the section again participated 
in was the State Fair project in Tampa, 
during which lawyers and judges presented 
mock trials to large audiences. 

Mock Trial Competition-The Trial Sec- 
tion, under the leadership of Ron Walker 
of Orlando, staged the state mock trial 
competition for the sixth consecutive year 
at The Florida Bar’s Annual Meeting. The 
competition gives representatives from 
each of the state law schools the opportu- 
nity to try a case before a judge and two 
section members. The competition is spir- 
ited and the skills displayed are of the 
highest quality. Stetson University cap- 
tured the winning trophy last year and we 
look forward to another successful compe- 
tition at this year’s annual meeting. 

Publications-The Trial Section’s news- 
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letter, “The Advocate,” continues to grow 
in size and stature, under the continued 
leadership of editor Mike Flynn, professor 
of law at Nova University. The breadth of 
articles makes the publication informative 
and frequently cited by trial lawyers 
throughout the state. The Trial Section is 
again making monthly contributions to 
The Florida Bar Journal, under the leader- 
ship of editor Sam Mandelbaum of 
Tampa. Sam has done an outstanding job 
in soliciting, screening and following 
through on publication of high quality 
articles. 

Affiliate Membership-The past year has 
been the first full year in which legal assis- 
tants have become affiliate members of our 
section. Presently we have approximately 
70 affiliate members who have been active 
in section affairs and who have designated 
one of their number, Cela Cabler of 
Jacksonville, to serve as a liaison member 
with the executive council. 

Annual Luncheon-For the third con- 
secutive year, our section will host a joint 
luncheon with the Chester Bedell Memo- 
rial Foundation at the Bar meeting in 
June. This year’s speaker will be Benjamin 
R. Civilette, the Baltimore trial lawyer who 
served as U.S. Attorney General from 1979 
to 1981. Mr. Civilette will speak, as did 
former ABA President Robert Meserve 
last year, on “The Independence of the 
American Lawyer.” 

Legislative-On March 7, the Trial Sec- 
tion presented its 1989 legislative program 
advocating legislation calling for an ex- 
panded juror pool and increased juror 
compensation. The section is advocating 
expanding the present juror pool to in- 
clude, in addition to registered voters, 
persons over 18 years of age who are li- 
censed drivers within the State of Florida 
and who otherwise meet the qualifications 
to serve on a jury. Additionally, we are 
advocating the increase of compensation 
to jurors from $10 per day to $25 per day. 
Parts of our program are the subject of 
various bills presently on file sponsored by 
several senators and representatives. 

Additionally, the executive council has 
voted to support proposed legislation in- 
creasing the compensation of judges at all 
levels; authorizing the use of summary jury 
trials as an alternative dispute resolution 
procedure when requested by both sides; 
expanding the definition of “survivors who 
may recover damages in an action for 
wrongful death” to include children who 
are not minor children if there is no surviv- 
ing spouse; and permitting stacking of 
uninsured motorist coverage and prevent- 


ing an insurer which elects and participates 
in arbitration to then resort to litigation. 

Offer of Judgment Rule-The section has 
strongly opposed attempts to amend the 
Offer of Judgment Rule to add a provision 
penalizing a client by a percentage of the 
verdict if he fails to accept an offer of judg- 
ment within a particular range of the 
ultimate result. Our position has been that 
such an amendment would improperly in- 
crease gamesmanship among litigants; 
subject an attorney to unfair and improper 
risks in predicting the result; is not the 
proper means to remove nonmeritorious 
cases from the system and unfairly de- 
prives a client with a meritorious case from 
having it resolved by a jury of his peers. 

It has been an exciting and interesting 
year for me and I enjoyed the opportunity 
to chair this section and to renew old and 
form new acquaintances with trial lawyers 
throughout Florida. Thank you for that 
privilege. 

JOHN DEVAULT 
Chairman 


Workers’ Compensation 
Section 


Legislative reform was the central issue 
confronting the Workers’ Compensation 
Section during the past year. A 28 percent 
increase in workers’ compensation rates 
was approved by the Insurance Commis- 
sioner in 1988, which set off a cry for 
reform of the Florida Workers’ Compensa- 
tion Law by Florida employers. 

In September of 1988, Governor Marti- 
nez named a 25-person task force, consist- 
ing of representatives of all interest groups, 
to study the workers’ compensation pro- 
gram in Florida for the purpose of identi- 
fying problems and proposing solutions. 

Among the interest groups appointed to 
the task force, the Workers’ Compensation 
Section was represented by four members. 
Jim McConnaughhay of Tallahassee, who 
chaired the task force, and Al Frierson of 
Fort Myers were appointed as representa- 
tives of the defense bar, and Richard 
Sicking of Miami and Barry Salzman of 
St. Petersburg were appointed as represen- 
tatives of the claimant’s bar. 

The Task Force was an important force 
during the 1989 legislative session. It is ex- 
pected that continued pressure will be 
applied in the future to reform the Florida 
Workers’ Compensation Law. 

In addition to our usual CLE seminars 
that are given three times a year, the sec- 
tion sponsored a comprehensive, two-day 
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review course for the second certification 
test in the field of workers’ compensation. 
The course was held in Orlando, and was 
of considerable help to those who were re- 
viewing the entire body of law in prepara- 
tion for the certification examination. 
David Mitchell of Sarasota and Fred 
Deutschman of Inverness chaired the Cer- 
tification Review Course Committee. Jack 
Langdon of Gainesville was the chairman 
of the section CLE Committee. 

Additionally, our section sponsored the 
Fifth Annual Out-of-State Educational 
Seminar, which was held at Snowmass, 
Colorado, and members were greatly in- 
volved in the 44th Annual Workers’ 
Compensation Education Conference held 
at the Peabody Hotel in Orlando. 

Our section newsletter has continued its 
tradition of excellence, and still has contin- 
ued to be the leading news periodical in the 
field of workers’ compensation in this 
state, not only for practicing attorneys, but 
also for the industry as a whole. Editor 
George Kagan of Deerfield Beach contin- 
ues to perform his quarterly miracles in 
getting out one outstanding newsletter af- 
ter another. 

Members of the executive council met 
four times to plan and oversee the various 
programs that are sponsored by the sec- 
tion. In addition, the executive council 
sponsored its annual luncheon for the 
workers’ compensation judiciary in connec- 
tion with the Workers’ Compensation 
Educational Conference. Not only were 
the deputy commissioners present at the 
luncheon, but several members of the First 
District Court of Appeal also attended and 
participated in the program. 

The executive council would like to take 
this opportunity to express its appreciation 
to Jim McConnaughhay for outstanding 
leadership during the past year. Mr. 
McConnaughhay not only served as chair- 
man of the Governor’s Task Force, but 
also continued in his capacity as overall 
chairman of the Annual Workers’ Com- 
pensation Educational Conference, spon- 
sored by the Workers’ Compensation 
Institute. Mr. McConnaughhay was the re- 
cipient of the Bud Adams Award, which 
was presented to him in September during 
the Workers’ Compensation Educational 
Conference. 


ALBERT M. FRIERSON 
Chairman 
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Young Lawyers Division 


“How I See The YLD” 


History will judge 
What happened this year 
With a harsher eye 
Than I may cast here. 


From what I have seen 
Things have been great— 
Our division has flourished 
Since Mid ‘88. 


But who am I kidding? 
How objective am I? 
I am the president 
You expect me to lie. 


So here are the facts 
“You be the judge 
Don't take it from me 
If the truth I might fudge. 


‘When the year started 
Early last fall 
The Constitution was challenged 
_So we answered the call. 


The insurers and doctors 
All holier than thou, 
Sought to.cap damages 
So we sent fifty thou. 


We had to dig deep 
For that kind of dough 
It was money well spent 

As now we all know. 


Lawyers who advertise 
Were high on our list, 
We reviewed all their ads 
Nothing was missed. 


No committee or section 
Had done that before, 
We took the lead 


Against ads we deplore. 


Now it’s for others 
To copy our deed, 
An annual review 


Every law school was visited 
By our board this year 
As another new program 
Kicked into high gear. 


We met with the students 
And helped spread the word, 
The “truth about law” 
Despite what they’ve heard. 


Skyrocketing salaries 
And L. A. Law 
Had most of the students 


Slightly in awe. 


We injected reality 
Back into their life 
The bar exam, mortgages, 
Marital strife. 


These are the concerns 
Of young lawyers this year, 
As we sought to allay 
At least some of their fear. 


But we did more 
Lest there be doubt, 
Sponsoring seminars 
Is what we're about. 


The Florida Supreme Court 
Took care of that, 
As. this year it mandated 
Our Bridge-the-Gap. 


Nearly two thousand 
Would now take our course 
And so we geared up 
And prepped in full force. 


The programs came off 
. Just as we planned, 

Plus six other seminars 
This year were manned. 


Over five thousand 
Took our CLE, 
A resounding success 
For your YLD. 


For this year we toiled 
With much more than this, 
Stopping right here 
Would sure be remiss. 


Job Fair.succeeded 
Like never before, 
As law firms and students 
Struck up a rapport. 


Affiliate Outreach 
Got a new name, 
Now it’s called “Bar Stars” 
And many more came. 


Law School for Laymen 
Continued to grow, 
As we helped sponsor programs 


The New Lawyers Handbook 
Was completely revised 
The message was there 
Though thinly disguised 
Legal forms, the convention 

Judicial clerkship, 
All prospered this year 
With new leadership. 


Our scholarship committee 
Got under control, 
The awarding of scholarships 
Which had been our goal. 


Standards were set 

Now others can see, 

The basis by which 
We award our money. 


At the convention 
In June of each year, 
Moot court competition 
Is all that we hear. 


The plight of Ted Bundy 
And all of his deals 
Was this year’s hot topic- 
His interminable appeals. 


It’s hard to believe 
We've done this and more, 
But every past president 
Has said that before. 


So just ask around , 
Don’t take it from me, 
But when asked to look back 
That’s what I see. 


DAviD W. BIANCHI 
President 
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So the public could know. 
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Is what they all need. a a 


Admiralty Law 


The committee has continued with its 
active program of seminars. In June 1988 
at The Florida Bar’s Super Seminar, the 
committee presented an update on admi- 
ralty issues. A one-half day seminar on 
limitation of liability, pleasure boats and 
finding expert witnesses was presented in 
January 1989 and a full-day seminar on 
AIDS, public health and maritime law was 
presented on February 27, 1989. This semi- 
nar was presented in conjunction with the 
sea trade convention, an industry-wide 
gathering of cruise ship owners, operators 
and other interested persons. In June 1989, 
the committee will present a half-day semi- 
nar on ethics and admiralty law. 

The committee continued to publish its 
newsletter under the very active guidance 
of Professor Robert M. Jarvis of Nova 
University Law Center. The newsletter, 
The Proctor in Admiralty, summarizes re- 
cent court and arbitration decisions, car- 
ries notices on port development and 
operations and reports on articles and re- 
views books dealing with maritime law. 
The committee is hopeful that The Proctor 
in Admiralty will become a forum for the 
exchange of ideas and concerns in addition 
to its informational and educational pur- 
poses. 

The second edition of the Maritime Law 
and Practice Manual has continued to be 
updated and the committee is working on 
a supplement to keep the book current. 

The Maritime Law Association met in 
Florida in 1988 with a significant number 
of the committee’s members attending. It 
is expected to meet in Florida again in 
1989. 

The committee has continued to stress 
its primary purpose of providing education 


Committees 
ANNUAL REPORTS 


to Florida lawyers who engage in maritime 
practice whether on a full-time basis or 
only on a minimal basis. This work is done 
through the seminars and publications of 
the committee. The committee welcomes 
any comments or requests from members 
of The Florida Bar on how it can be better 
provided with the information needed to 
keep them informed of the developments 
in admiralty. 
JACALYN N. KOLK 
Chairman 


Agricultural Law 

The Agricultural Law Committee held 
its usual three educationally oriented meet- 
ings this year, covering many important 
issues relating to agricultural law. The 
committee has continued to promote the 
Center for Agricultural Law at the Univer- 
sity of Florida and to cooperate with the 
Agricultural Tax Committee of the Tax 
Section on various projects. The subcom- 
mittees of the Agricultural Law Committee 
concentrate on specific topics to keep the 
committee apprised of notable develop- 
ments in agricultural law. 

The annual meeting of the committee 
(held in conjunction with the annual meet- 
ing of the Bar) was highlighted by a visit 
from Congressman Buddy MacKay, who 
urged intense communication with the 
Congress to facilitate timely responsiveness 
to the public. Three presentations were 
made at the meeting: the Endangered Spe- 
cies Act by Dan Botts of the Florida Fruit 
and Vegetable Association; groundwater 
protection by Terry Center of the Univer- 
sity of Georgia; and update of the citrus 
canker activities of the Florida Depart- 
ment of Agriculture and Consumer Serv- 
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ices by Harry Lewis from that department. 

The fall meeting was designed to high- 
light topics particularly suited to applica- 
tion to the Center for Agricultural Law. 
The meeting was preceded by an encourag- 
ing meeting of the advisory council for the 
center. The presentations were The Com- 
missioner’s View of the Caribbean Basin 
Initiative by Sherman Wilhelm, staff coun- 
sel for Doyle Conner. Florida Commis- 
sioner of Agriculture and Consumer 
Services; Institutional Building by Dr. 
James Tammen, director of technology 
transfer, Institute of Food and Agricul- 
tural Sciences, University of Florida; and 
Forensic Botany by Dr. David Hall, exten- 
sion botanist, Institute of Food and 
Agricultural Sciences, with Dr. William 
Maples, Florida Museum of Natural 
History. 

The Midyear Meeting presentations cen- 
tered around the controversy surrounding 
the ordinary high water line rules and re- 
lated sovereignty lands issues. Richard 
Hamann of the Center for Governmental 
Responsibility, University of Florida Col- 
lege of Law, and L. M. Buddy Blain of 
Blain and Cone, Tampa, effectively pre- 
sented the significant and sometimes 
hostile debate between state agencies and 
private landowners. 

The committee has been somewhat en- 
couraged by the progress of the reestab- 
lishment of the Center for Agricultural 
Law. The cooperative efforts of the School 
of Agriculture and the College of Law 
have left us both hopeful and frustrated. 
The two units have appointed their respec- 
tive co-directors and are currently working 
on a draft proposal to progress beyond the 
planning stages to a functional center. Ap- 
parently conflicting policies of the two 
parts of the university have caused delays 
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in implementing the center. The Agricul- 
tural Law Committee continues to support 
the development of the center and views 
the center as a vital tool for the agricul- 
tural interests of the State of Florida. 

Cooperation with the Agricultural Tax 
Committee of the Tax Section is provided 
by Michael Minton, past chairman of the 
Agricultural Law Committee. Mr. Minton 
presented a series of articles to the Florida 
Grower and Rancher on agricultural tax 
issues. The committee views this type of 
activity as a very important part of our 
role as part of The Florida Bar and the 
agribusiness community. 

Our subcommittees have changed in 
leadership to some extent, and we are con- 
sidering a bit of restructuring to respond 
to current developments. Vance Kidder, 
Tallahassee, has assumed chairmanship of 
the Wetlands and Water-Related Regula- 
tions Subcommittee, and Pete Enwall, 
Gainesville, will head the Biotechnology 
Subcommittee. To infuse more interna- 
tional topics into the committee, we plan 
to establish a subcommittee on interna- 
tional agricultural issues and incorporate 
the subcommittee on the Caribbean Basin 
initiative into it. 

The Agricultural Law Committee invites 
any Bar members interested in our activi- 
ties to join the committee and to partici- 


pate in any of our meetings. 
PAUL ELIHU STERN 
Chairman 
Annual Meeting 


Your 1989 Annual Meeting Committee, 
composed of some of The Florida Bar’s 
most talented and innovative attorneys, 
and the staff of the Bar’s meetings depart- 
ment led by Dianne Lynn have met five 
times during the course of the past year 
planning what promises to be one of the 
very best annual meetings ever to be expe- 
rienced by The Florida Bar. Again this 
year, the many exhibitors and sponsors 
have contributed greatly toward the suc- 
cess of this meeting; please be sure to take 
time to meet them in the Marriott’s exhibit 
hall and learn about some of the many new 
products and services available to you in 
your practice. Responding to the charge 
of President Rut Liles and the Board of 
Governors, the committee has arranged a 
program that is comprehensive in offering 
numerous quality CLE programs and a 
wide variety of social activities that is un- 
der budget and promotes professionalism 
among our members. 


With “Commitment to Professionalism” 
as its theme, your 1989 Annual Meeting 
promises to be one of the best ever. I hope 
you have marked and cleared your calen- 
dars for June 14-17, 1989, and plan to join 
your fellow attorneys at the Marriott’s 
Orlando World Center. 

The annual meeting will afford you the 
opportunity to enjoy the wonderful accom- 
modations of the Marriott Orlando World 
Center while you further your legal edu- 
cation and participate in section and 
committee functions advancing the profes- 
sionalism of The Florida Bar. 

While planning this year’s meeting has 
been challenging, it has also been a tre- 
mendously rewarding experience due to 
the opportunity I have had to work with 
the outstanding attorneys on the Annual 
Meeting Committee, our Bar leadership, 
and the Bar staff who gave generously of 
their time and talents to make all of this 
come together for all of us. A special word 
of “thanks” goes to Dianne Lynn, Kathy 
Boykin, Ricky Libbert and Kathy Tucker 
of the meetings department for their pro- 
fessionalism, experience, and many hours 
of hard work, which were indispensable to 
the success of the 1989 Annual Meeting. 


C. CoLe JEFFRIES, JR. 
Chairman 


Appellate Rules 

The Appellate Rules Committee only 
met once this year because the four-year 
cycle of review has been completed, and 
there were few new matters to consider. 

The Florida Supreme Court asked us to 
consider changing the appellate rules to al- 
low an insurance company to post a 
supersedeas bond for the policy limits 
when the judgment was in excess of the 
policy limits. After considerable discus- 
sion, the vast majority of the committee 
voted against recommending a change of 
the rule, first, because the committee did 
not believe the suggested change had merit, 
and second, because the committee be- 
lieved this was a matter of substantive law. 
The reason insurers cannot post a bond for 
less than the full amount of the judgment 
results from the fact that insurers are not 
parties and judgments are not, therefore, 
entered against insurers. Since the legisla- 
ture provided, by statute, that insurers are 
not parties, the committee felt that any 
change involving parties is a matter of sub- 
stantive law for the legislature. 

On an entirely different matter, also at 
the request of the Supreme Court, the 
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committee recommended a change in the 
appellate rules to provide for appeals aris- 
ing out of Ch. 88-1, $70, which is part of 
the new law on birth-related neurological 
injuries. That statute contemplated an ap- 
pellate procedure for these awards which 
are determined by deputy commissioners. 


Aviation Law 

In the past year, the Aviation Law Com- 
mittee continued its tradition of having a 
continuing legal education seminar at each 
of its meetings. At the meeting in Orlando 
in connection with the annual Bar conven- 
tion, Barry Davis spoke on The Anatomy 
of an Aviation Crash Worthy Case, fol- 
lowed by a presentation by Glenn Parr, 
general counsel of Piper Aircraft, on avia- 
tion litigation from the perspective of a 
general aviation manufacturer. 

At its September meeting, Robert 
Spohrer made a presentation on litigation 
involving overhaul facilities and then the 
committee experienced somewhat of a 
change of pace with a presentation by Ed- 
ward M. Booth, Jr., of the history of 
aviation in Florida. 

In cooperation with the Trial Lawyers 
Section, the Aviation Law Committee pre- 
sented its 12th Annual Aviation Law 
Seminar in Tampa on November 18, 1988. 
The committee attempted to provide par- 
ticipants with a program that emphasized 
some of the technical and scientific aspects 
of aviation litigation. Jack J. Eggspuehler 
of Dublin, Ohio, spoke on pilot standards 
and measuring a pilot’s performance prior 
to an accident. John McWhorter of Miami 
spoke on engineering aspects of aircraft ac- 
cident investigation. Using large visual 
aids, Charles R. Manning, Jr., of Raleigh, 
North Carolina, spoke on use of metal- 
lurgy in the investigation and trial of 
aircraft accident cases. This was followed 
by a presentation concerning obtaining 
and use of weather data and information 
in aviation cases by William H. Haggard 
of Ashville, North Carolina. Computer 
accident reconstruction was the subject 
presented by Kathlyn Fadely of Washing- 
ton, D.C. Ms. Fadely, counsel for the air 
traffic controllers being sued in the Dallas- 
Ft. Worth wind shear accident, presented 
a very interesting videotape reconstruction 
of that accident. Finally, Dr. Earl L. Wie- 
ner of Coral Gables made a presentation 
on use of human factor analysis in the trial 
of aviation accident cases. 


On January 12, 1989, the aviation law 
committee met in Orlando and enjoyed a 
presentation by Tom Broderick of Air 
Safety International, Inc., concerning the 
role of the reconstructionist in aircraft ac- 
cident investigation. Among other things, 
Mr. Broderick presented the details con- 
cerning a “fault tree analysis” of an 
accident. This was followed by a case law 
update by Barbara A. Curtis which in- 
cluded a recent case decided by the U.S. 
Supreme Court concerning the admissibil- 
ity of public investigatory reports under 
Federal Rule of Evidence 803. 

Due to the limited number of practitio- 
ners. engaged in aviation litigation, the 
Aviation Law Committee is small but has 
a very active core of participants who bene- 
fit greatly at each meeting in sharing 
current aviation information. 


Victor M. HALBACH, JR. 
Chairman 


Board of Certification, 
Designation and 
Education 

The past year has once again brought 
increased responsibility to the Board of 
Certification, Designation and Education 
with the Supreme Court of Florida’s deci- 
sion to require new members to attend the 
basic skills course or bridge-the-gap. Along 
with the enforcement of this new require- 
ment, the BCDE also has administrative 
jurisdiction over the continuing legal edu- 
cation requirement (CLER) and the certifi- 
cation and designation plans. 

Several meetings occurred throughout 
the year during which hours of discussion 
focused on acceptable credit, exemptions, 
and the reporting process for CLER. Vari- 
ous circumstances of “undue hardship” 
were also considered for exemption from 
the requirement. The first CLER reporting 
date passed with approximately 3,500 bar 
members failing to meet the January 1, 
1989, deadline for returning their CLE 
transcripts. This amounted to about 23 
percent of the 15,000 attorneys randomly 
assigned to the first reporting group. First 
and second notices of noncompliance were 
mailed in February and March. Attorneys 
who fail to comply within the 120-day ex- 
tension risk becoming a delinquent mem- 
ber of the Bar. 

Considerable time and attention were 
also devoted to the improvement of legal 
specialization. At this writing, a petition is 
pending before the Supreme Court to 


eliminate certain areas of designation 
which are now available for certification. 
In exchange, the substantial involvement 
level for those same areas under the certifi- 
cation plan was. reduced to 30 percent. 
Also proposed was language to permit 
board certified attorneys to identify them- 
selves as “specialists.” These and other 
changes to the designation and certifica- 
tion plans were designed to make the 
programs more accessible and understand- 
able for lawyers and the public. 

In its latest effort to acknowledge the 
achievement and identify certified practi- 
tioners, the board published its first 
Certified Lawyers Directory and in late 
April mailed a copy to each member of the 
Bar, libraries, prisons and local bar asso- 
ciations throughout Florida. 

After seven years of operation, the certi- 
fication plan has grown from two to seven 
areas of practice. Two additional areas, ad- 
ministrative and. governmental law and 
bankruptcy, are under consideration by 
their respective sections and standards may 
be proposed to the court within the coming 
year. 

With more than 1200 lawyers now certified, 
the BCDE. is encouraged by the interest 
and growing participation. It is hoped the 
effect of mandatory CLE, combined with 
specialization, will serve to enhance the 
overall quality of legal services for the 
benefit of the public and the profession. 


STEPHEN A. RAPPENECKER’ 
Chairman - 


Civil Procedures Rules 

Although just beginning a new four-year 
cycle, the Civil Procedure Rules Commit- 
tee has already undertaken substantial 
projects of enormous significance to the 
civil practice. 

Offer of Judgment: On November 1, 
1988, following extensive study, the com- 
mittee filed in the Supreme Court, for 
immediate consideration, a petition seek- 
ing (1) to invalidate as unconstitutional 
two legislatively enacted offer of judgment 
rules (in F.S. §§45.061 and 768.69), and (2) 
to amend the existing Rule 1.442; to make 
its use bilateral (i.e., available to plaintiff 
or defendant), and to provide a sanction 
calculated at 15 percent of the amount of 
an unreasonably rejected offer. 

In addition to eliminating the confusion 
generated by the proliferation of con- 
fusingly duplicative procedures, this inno- 
vative proposal is aimed at more effectively 
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terminating litigation so as to reduce the 
load on the courts, reduce the costs for 
litigants and expedite dispute resolution. 

Federal Rule 11, 26(g)-Equivalent Sanc- 
tions: In an era in which the federal system 
has been strengthening sanctions under 
Rule 11 and extending them to the federal 
discovery rules by duplicating the provi- 
sion in Rule 26(g) — in apparent recogni- 
tion that self-regulating lawyers should 
responsibly propose penalties upon them- 
selves for litigation abuse — the committee 
has resolved to confront the issue and de- 
termine whether similar rules should be 
adopted in Florida. (Rule 2.060(d) of the 
Rules of Judicial Administration contains 
a requirement similar to federal Rule 11 
for signature of pleadings, but without any 
sanction other than striking the pleading.) 

A subcommittee with members on both 
sides of the issue has been investigating the 
matter in depth so that the committee can 
have the benefit of a thorough briefing for 
appropriate debate. 

Insurance and Tort Reform: The com- 
mittee had been asked by the Supreme 
Court for its input in response to recom- 
mendations of the Academic Task Force 
for Review of the Insurance and Tort Sys- 
tems. A subcommittee recommended an 
amendment to the case management rule 
(Rule 1.200), approved in concept by the 
full committee and presently pending for 
final approval. 

Another subcommittee has been consid- 
ering whether the summary judgment rule 
(Rule 1.510) should be amended to con- 
form to changes in the federal rule aimed 
at establishing the more liberal standard 
presently applied in the federal system. 
That project, too, remains in progress. 

Service of Process: Also in response to 
request by the Supreme Court, the com- 
mittee has commenced an investigation of 
present statutes on service of process with 
a view toward proposing legislative 
changes, including possible service by reg- 
istered or certified mail and simplification 
of provisions for substituted service. An 
early result of this study has been a pro- 
posal for amendment of the civil procedure 
tules to adopt a procedure for acknowledg- 
ment of service similar to that under the 
federal rules. 

Form Interrogatories: The committee 
has approved new form interrogatories to 
plaintiffs and defendants in general per- 
sonal injury, medical malpractice and 
automobile negligence actions, and is con- 
sidering uniform definitions and instruc- 
tions for use with discovery requests. The 
purpose of these proposals is to simplify 
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and thus reduce the cost and delay of 
discovery proceedings. 

Overnight and Facsimile Delivery: The 
committee has also approved an amend- 
ment to Rule 1.080(b) to make express 
provision for service of papers by facsimile 
(fax) machines. 

The past year has been a busy and pro- 
ductive year for the committee in a number 
of other respects as well, completing the 
task of the ending four-year cycle (which 
resulted in the new rule amendments effec- 
tive January 1, 1989) and responding to a 
multiplicity of requests and proposals from 
the Supreme Court, the president of The 
Florida Bar, clerks of the various circuit 
courts, and lawyers throughout the state, 
in addition to proposals generated from 
within. 

The vice chairmen and members of the 
committee are to be commended for their 
efforts and for the level of scholarship and 
care with which their responsibilities have 
been discharged. 

Bruce J. BERMAN 
Chairman 


Civil Trial Certification 

The Civil Trial Certification Committee 
is charged with the responsibility of over- 
seeing the certification of civil trial lawyers 
in the State of Florida. This includes the 
review of applications for certification, as 
well as the administration of a yearly ex- 
amination. The examination is authored 
by committee members or designees of the 
committee, graded and scored for content 
to show that the applicant meets the re- 
quirements of The Florida Bar for certifi- 
cation as a civil trial lawyer. 

The 1988-1989 Bar year was the first 
time that lawyers were required to apply 
for and be granted recertification since the 
program started five years ago. The com- 
mittee passed on 316 applications for 
recertification during this year, reviewing 
the applicant’s trial experience during the 
past five years as well as ethical and other 
related questions concerning the appli- 
cant’s fitness for recertification. The 
committee approved 302 applicants for re- 
certification. 

The examination for 1988 was chaired 
by member Henry Russomanno. Fifty- 
three persons took the examination out of 
a total of 96 applicants with a 94 percent 
passing rate. 

The 1989 examination will be chaired 
by member Kim Hart with 87 persons hav- 
ing been approved for certification and 


expected to take the 1989 examination. 

The committee has also applied for the 
amendment of the certification plan to per- 
mit it greater latitude with respect to the 
applicant’s professional ethics and addi- 
tional amendments to facilitate the certifi- 
cation process. 


THEODORE BABBITT 
Chairman 


Clients’ Security Fund 

At the close of fiscal year 1988-1989, the 
Clients’ Security Fund Committee will 
have held three meetings (October 1988, 
February 1989 and June 1989). 

At the October meeting, the committee 
considered 70 claims. The committee also 
discussed The ABA’s Model Rule for Trust 
Account Overdraft Notification. A sub- 
committee was appointed to make a pro- 
posal for a program to pursue recovery on 
CSF assignments. The committee voted 
unanimously to recommend that the Board 
of Governors raise the maximum award 
from $25,000 to $50,000. 

At the February meeting, the committee 
considered more than 60 claims. Our investment 
claims policy was discussed, and a commit- 
tee was appointed to bring a proposal for 
consideration of the committee to our June 
1989 meeting. A discussion was held by 
members of the committee to resolve the 
handling of collections and it was decided 
to postpone until the June 1989 meeting 
to give the committee members working 
on this proposal an opportunity to study 
some new federal guidelines in this area. 

Activity of the committee during the 


year is outlined below: 

Claims Received: 
Number of Claims Filed. ..... 126 
Number of Attorneys Involved . . . 90 
Total Amount Claimed . $2,745,246.02 
Estimated Exposure . . . . 516,070.67 
Member Contribution .... . 295,913 

Awards of Reimbursement: 
Number of Claims Paid....... 40 


Total Amount Claimed . . 684,929.25* 


Total Amount of Payments . 210,957.58** 


Real Estate Transactions .... . 5 
Unremitted Collections ...... 4 
Number of Attorneys Causing 
Member in Good Standing... . 0 
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Delinquent Dues.......... 0 
Claims Not Reimbursed: 

Number of Claims Withdrawn... . 0 

Number of Claims Denied .... . 31 
Denied Without Prejudice ... . 10 
No Attorney / Client....... 3 
Business / Investment ....... 2 
No misappropriation ....... 3 
0 
Public Entity / Corp., etc...... 0 
Deceased Attorney......... 0 
Familial Relationship ....... 0 

Losses Alleged: 

Claims Pending: 

Designated Reviewer / Board of 


Cash Balance of the Fund: $2,462,541 of 
which $1,214,253 is in trust. (1/31/89 fig- 
ures) 


Attorney Restitution: 

Five attorneys made restitution payments 
totalling $6,762.56 as a result of payments 
made by the Fund because of their actions. 


*One claim totalled more than $340,000. 


**One payment of $19,548 had a check 
date of 6/30/88, but payment was not 
made until 8/12/88. Another payment of 
$3,672.96 was issued, but has not been 


mailed yet. 
JaMES K. KERR, JR. 
Chairman 
Code and Rules of 
Evidence 


The Code and Rules of Evidence Com- 
mittee has continued working with the 
staffs of key legislative committees to ob- 
tain advanced notice of proposed amend- 
ments to the Evidence Code that are under 
consideration by the Florida Legislature. 
Legislative bills dealing with evidentiary 
matters are furnished to the committee for 
review. The committee has a “fast track” 
legislative subcommittee with the power to 
make recommendations to the Board of 
Governors during legislative sessions when 


: 


time limitations do not permit full commit- 
tee action. The committee plans to propose 
only one amendment to the Evidence Code 
during the upcoming legislative session. 
The amendment would essentially adopt 
the “Federal Rule of Sequestration” with 
minor changes. 

During 1988-89, subcommittees re- 
viewed and reported the committee on the 
following topics: (1) Who may impeach the 
Florida Rules Evidence Code; (2) The ef- 
fect of the rule of sequestration on discov- 
ery and costs of litigation; (3) Recent 
legislation on ex-parte conversations with 
treating physicians as affecting the Evi- 
dence Code; and (4) the attorney’s ethical 
position with respect to evidentiary privi- 
leges upon discovering misrepresentations 
by its clients. 


WILLIAM M. CORLEY 
Chairman 


Commission on Lawyer 


Professionalism 

The Commission on Lawyer Profession- 
alism was appointed by President Liles in 
December of 1987. The charge to the com- 
mission was to review the status of lawyer 
professionalism in Florida, determine 
whether there had been a deterioration of 
professionalism among lawyers, and if so, 
attempt to determine some of the causes 
and make recommendations of ways that 
this trend might be reversed and lawyer 
professionalism improved. 

The commission is composed of lawyers 
from all areas of practice, all areas of the 
state, as well as deans of Florida law 
schools, representatives from the judiciary, 
Board of Bar Examiners and nonlawyer 
representatives. 

Beginning in January of 1988, the full 
commission held hearings in Miami, 
Tampa and at the annual meeting of The 
Florida Bar. In addition, representatives 
from the commission met with the Florida 
Board of Bar Examiners, the conferences 
of circuit and district courts of appeal 
judges. 

Testimony was received from lawyers 
practicing in the state, out-of-state lawyers, 
jurists on both the state and federal bench, 
participants in both the Illinois and ABA 
commissions on professionalism. Lawyer 
educators were represented by deans or a 
representative from each of the law schools 
in Florida. 

The Florida Bar Board of Governors re- 
treat in Key West in July was designed as 


a resource for the commission. Attending 
in addition to the Board of Governors and 
commission were chairpersons of the sec- 
tions and committees of the Bar, judges, 
deans and nonlawyers. 

In May of 1989, the commission com- 
pleted its report of findings and made its 
recommendations in a report filed with the 
Board of Governors at its meeting in Ame- 
lia Island on May 25. 

One of the major recommendations of 
the commission is for the adoption of a 
lawyer code of professionalism to which all 
lawyers in all areas of practice should as- 
pire. This code is not designed to replace 
the Rules of Professional Conduct adopted 
by the Supreme Court for the purpose of 
regulating activities of lawyers, which is a 
set of rules that determine the minimum 
standards for lawyer behavior. The code is 
designed to stimulate a higher level of pro- 
fessional conduct reaching beyond regula- 
tion and setting goals for the highest 
standards of behavior in the courts and 
among lawyers. 


LoulE N. ADCOCK, JR. 
Chairman 


Retreat on 


Professionalism 

This summary of the two days of discus- 
sion at the retreat in July 1988 sponsored 
by the Commission on Professionalism 
was compiled and delivered by Dean Jef- 
frey E. Lewis at the end of the session in 
Key West. 

Times have changed. The constitutional 
protection of commercial speech has 
removed traditional prohibitions on solici- 
tation and advertising. Minimum fee 
schedules have been eliminated. These 
tools for mutual self-restraint are gone. 
What we deal with today is the aftermath 
of these developments. 

The business aspects of law practice 
have become more prominent than in the 
past. There is a greater emphasis on bil- 
lable hours. It costs more to practice law 
today in this modern legal system and in 
our more complex society. Offices cost 
more to build, lease or rent; paralegals and 
secretaries require better salaries; comput- 
ers and other sophisticated equipment are 
expensive; and associate salaries are high. 
Everything we do in the modern law prac- 
tice is more expensive; there is more 
economic pressure. 

At the same time, there has been a 
breakdown in lawyer-to-lawyer communi- 
cations. There has been a loss of sense of 
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community. The peer pressure that once 
existed and worked, works now much less; 
that peer pressure may still be present in 
the smaller legal communities, but it is 
much diminished in the metropolitan areas 
these days. Why? There has been a dra- 
matic growth in the size of the bar. Law- 
yers often do not know their peers or, if 
they know them, they do not know them 
well, so there has been a loss of account- 
ability. There has been an increase in the 
number of young lawyers. Those who are 
less acculturated are greater in number; 
those who are already acculturated are 
fewer in number. 

Again, look at the changing times: The 
American public has changed. Traditional 
moral values are less prevalent today. We 
are dealing with a different moral society 
as we practice our profession. 

We are more litigious than ever. Many 
citizens believe that for every hurt there must 
be a wrong. The American public is more 
disrespectful of institutions, and the law 
and lawyers are viewed as part of the insti- 
tutional structure of the state. The post- 
Watergate, post-Vietnam era is still with 
us. 
Finally, the American public has a 
schizophrenic view of lawyers. Citizens 
want their own lawyer to be a “no-holds- 
barred,” “hardball player,” “gunning-for- 
justice,” “tough guy.” At the same time, 
lawyers are expected to be highly ethical, 
professional, courteous and honest. 

There are some immutable facts of life. 
People tend to blame lawyers for their 
problems and for the problems of society. 
Lawyers have always been, and probably 
will continue to be, easy and attractive tar- 
gets. For example, we know the public 
misperception that lawyers use technicali- 
ties to get criminals “off the hook” has 
strengthened. What the public often does 
not fully appreciate is that the procedural 
protections of the Bill of Rights are there 
to protect the innocent as well as the 
guilty. 

A second fact of life is that bad lawyers 
make news, while good lawyers are not 
newsworthy. Wrongdoers are on the front 
page, but the recipients of the pro bono 
awards are on the back page, if anywhere. 
Good news is not news. The lawyer who 
counsels, the lawyer who heals, the lawyer 
who mediates, the lawyer who closes a deal 
and avoids litigation, the lawyer who rec- 
onciles a couple will never make the news. 

While all of these changes have led to 
public questioning of lawyer professional- 
ism, they have also caused lawyers to look 
at professionalism. The American Bar 
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Association has studied professionalism, 
and in 1986 the Stanley Commission Re- 
port on Professionalism was completed. 
Florida Bar President Rut Liles has made 
professionalism a principal focus of his 
tenure as president of The Florida Bar. 
The creation by The Florida Bar Commis- 
sion on Lawyer Professionalism, chaired 
by Louie Adcock, and this retreat illustrate 
the Bar’s interest in focusing on the issue of 
professionalism. 

What is the role of the lawyer in Ameri- 
can society? It used to be that lawyers 
described themselves as attorneys and 
counselors-at-law. The “counselor-at-law” 
has virtually disappeared from letterheads 
and shingles, but we need to reemphasize 
the role of the lawyer as a counselor, a 
healer, a problem-solver, a problem-avoi- 
der, a mediator. We need to emphasize the 
human element, the caring element — this 
is the lawyer’s great gift to society. The 
lawyer is an advocate when advocacy fi- 
nally is necessary; but a counselor is the 
highest role that a lawyer can play. Many 
lawyers and many members of the public 
have lost sight of the counselor role. We 
need to reemphasize the nonadvocate role 
of the lawyer. 

We all agree that, as lawyers, we are 
professionals. As professionals, we have a 
higher calling, a calling beyond mere self- 
interest. We have specialized training; we 
are given an exclusive license; we have a 
fiduciary responsibility to our clients and 
to the legal system; and we are given power 
to self-regulate. This full range of lawyer 
responsibilities is well articulated in the 
Preamble to the Florida Rules of Profes- 
sional Conduct. The dichotomy between 
professionalism and ethics is a correct di- 
chotomy. We must encourage performance 
beyond the ethical minimum. The dilemma 
we face is how to define that higher stan- 
dard of performance, and, assuming we 
can define it, how do we encourage it? And 
can we enforce it? 

How do we restore the public’s faith in 
lawyers and in the legal system? We know 
that there has been considerable diminu- 
tion in that faith. So how do we restore 
that faith? We have to educate the public 
about the role of lawyers and the legal sys- 
tem. We must constantly address the 
public’s misconceptions about the law. 
Meanwhile, “L.A. Law,” “Matlock” and 
other lawyer programs create and perpe- 
trate substantial misconceptions. 

The most important place to begin this 
education is in primary and secondary 
schools. Lawyers ought to be in those 
classrooms. Teachers will be happy to have 


them there. We are missing an opportunity 
to influence and to educate our citizens 
when they are at a ripe stage for education. 

Some believe we ought to reach the gen- 
eral public with television documentaries, 
which is an expensive enterprise. The Flor- 
ida Bar has produced a wide variety of 
helpful pamphlets that can be given to 
those who are called to serve on juries or 
can be distributed at schools or to clients 
in the law office. 

We can improve our public relations. 
One of our members said, “When it’s all 
said and done, it’s a matter of thousands 
of individual lawyers in their communities 
having good relationships with those com- 
munities.” Personal involvement in com- 
munity activities is the key to better public 
relations. 

Lawyers have an obligation to improve 
the legal system as reformers. We should 
work to improve the delivery of justice in 
civil and criminal cases and streamline the 
court system. We need better dispute reso- 
lution techniques, and the system must be 
more responsive. For example, enforce- 
ment of child support orders ought to be 
quick and certain. 

Finally, lawyers should engage in more 
nonlaw oriented education. Lawyers are in 
a good position to encourage families, 
schools, and churches to reemphasizing 
ethical and moral teaching of youngsters. 

What are the law schools doing? Law 
schools ought to offer more courses in 
which substantive topics are treated in a 
concrete factual setting that encourages 
teachers to address ethical and profession- 
alism issues. The law schools should 
involve leading lawyers in the education 
program more than at present. Students 
are influenced by the practicing lawyer 
who speaks in aspirational terms. 

Law schools should enforce high stan- 
dards of conduct. The law schools have 
honor systems, but how stringently are 
they adhered to? 

Teachers should teach by example. Do 
we as teachers treat students with courtesy? 
Are we on time to class? If class is over at 
nine, do we end at nine, or do we hold the 
class over? Are we on time when we turn 
in our grades? Do we learn the students’ 
names so that when we pass them in the 
hall we can refer to them by name? Do we 
keep our office door open to welcome stu- 
dents? In other words, do we teach the 
students by our interaction with them how 
they should interact after graduation with 
clients? 

We have talked of internships. Should 
internships be a fourth year of law school, 
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or a post-law school experience upon 
which full certification to practice would 
be dependent? Substantial practical prob- 
lems would accompany an internship 
requirement. 

We also discussed alternatives to intern- 
ships. The Bar’s Bridge-the-Gap seminar 
has become mandatory. Law firms should 
have mentoring programs for their new as- 
sociates, and local bar associations, for 
their new members. Mentoring was a tra- 
dition in the small, close-knit legal commu- 
nity of the past. We need to create new, 
small legal communities within our larger 
legal communities to foster mentoring. 
Can we extend mentoring to law students? 
If we begin the mentoring process the mo- 
ment the student begins law school, maybe 
it will carry beyond law school to the prac- 
tice. The Florida Bar has several men- 
toring programs: “Scope” and “Silent 
Partners,” which should be utilized by the 
practicing bar. 

Many believe we are now fully occupied 
monitoring and enforcing the minimum 
standard for ethical behavior. How can we 
take the next step of encouraging, moni- 
toring and reinforcing the higher standard 
of professionalism? Many lawyers and 
judges are reluctant to report unethical be- 
havior. “The grievance system is slow,” 
some have remarked. This type of com- 
ment addresses performance problems, but 
there are also perception problems. Confi- 
dentiality is a public relations problem as 
is self-regulation, which is often viewed as 
self-protection. 

There are many problems associated 
with promoting professionalism. Are we 
really trying to hold back a tidal wave with 
a bucket of sand? Did professionalism die 
when minimum fee schedules were out- 
lawed and when advertising and soli- 
citation were sanctioned? If we impose 
standards of professionalism, aren’t we 
probably inhibiting the ethical, but maver- 
ick lawyer? Should we do that? Can we 
do that? 

There was a consensus that the trial 
judges should play a more active role in 
enforcing ethical and professional stan- 
dards. Some may be reluctant because they 
have to stand for re-election and not have 
the support of the bar. Should we go to 
an appointed system for the circuit and 
county judges? Should we use the sanction 
provisions of the Rules of Civil Procedure 
more often? Do we need something like a 
Federal Rule 11 which has not been a 
panacea, but do we need something like it? 
Should we ask the legislature to rewrite the 
frivolous claims statute? 
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Advertising played a prominent role in 
our discussions. Most of the lawyers here 
oppose lawyer advertising. Some lawyer 
advertising is in very bad taste. With ad- 
vertising, a sleazy lawyer can become a sig- 
nificant part of the public’s perception of 
the legal profession. And the broker law- 
yers: The lawyers who receive cases and 
never try them. Can they survive without 
advertising? 

Advertising presents problems, but what 
can we do? Since we cannot prohibit it, 
can we regulate it without prohibiting it? 

We talked about the time-honored 
forms of advertising, (good public rela- 
tions?): running for public office; civic club 
participation; financial support of public 
radio and public television; financial sup- 
port of opera and ballet; Girl Scouts and 
Boy Scouts; soccer clubs; taking the Miami 
Herald reporter to breakfast; and then, in 
contrast, the “used car dealer” form of law- 
yer advertising. If we regulate, do we have 
to regulate it all, or just the latter? And 
again, how do we regulate that which we 
can’t prohibit? 

There is no clear solution, but we should 
take some steps to see that a standard of 
conduct beyond the merely ethical be- 
comes a part of the culture of lawyering. 
We can articulate standards of profession- 
alism as several state and local bars have 
already done. 

Local and voluntary bar groups can be 
vehicles for encouraging and monitoring 
professional conduct beyond the ethical 
minimum. And, The Florida Bar can pro- 
vide encouragement and support. 

Let us revive and recreate the close-knit 
legal communities that promote peer pres- 
sure. Let us encourage all to promote the 
service concept of lawyering and to put the 
business of lawyering in its proper place. 
Let us punish those who are unethical, and 
shun those who are unprofessional. Let us 
educate the public about the legal system 
and the lawyer’s role as an officer of the 
court, advocate, a planner, a counselor and 
a problem solver. 


JEFFREY E. Lewis 
Reporter 


Consumer Protection Law 

The scope and function of the Consumer 
Protection Law Committee is to study 
Florida’s consumer protection laws and 
seek to strengthen them whenever neces- 
sary. It also serves to help educate both the 
public and the Bar in this area. 

The committee began the year with a 
survey of the activities of the consumer 


protection law committees of other state 
and major local bar associations in an ef- 
fort to uncover any new approaches to its 
goals. The committee found little to add 
to its current repertoire. 

During 1988-89, the committee concen- 
trated its efforts on educating Florida law- 
yers about significant areas of concern to 
consumers so that they might better rep- 
resent consumers’ interests and protect 
their rights. As a part of this effort, the 
committee sponsored a CLE seminar, 
which included Florida’s new car lemon 
law, and published two committee col- 
umns in The Florida Bar Journal. The 
articles in the Journal emphasized the 
availability of attorneys’ fees under state 
and federal law in consumer protection 
law cases. One of the articles will also ap- 
pear in a national law magazine. In addi- 
tion, the committee had Professor Winnie 
Taylor, professor of law from the Univer- 
sity of Florida College of Law, as a guest 
speaker at its January meeting. Professor 
Taylor is a leading expert on equal credit 
opportunity laws and provided members 
of the committee with a mini CLE pro- 
gram on this topic with a review of current 
case law. 

The committee has also continued its ef- 
forts to introduce legislation affecting con- 
sumer warranties, and assisted with the 
development of legislation to regulate and 
license consumer credit agencies at the spe- 
cific request of a state legislator. 

In a related forum, the committee has 
taken a key role in assisting the Board of 
Governors’ Committee on Access to the 
Legal System. At the Board committee’s 
request, the Consumer Protection Law 
Committee is coordinating the develop- 
ment of forms for court approval under 
the Bar’s exception to the rule on the 
unlicensed practice of law. The exception 
allows lay persons to assist others in com- 
pleting court approved forms, particularly 
when an individual is self-representing on 
a pro se basis. The committee is drafting 
forms, encouraging and reviewing forms 
from other Bar committees, as well as 
seeking the assistance of the legal services’ 
community’s work-groups. 

In addition, the committee has joined 
with the Bar’s other public interest com- 
mittees in an effort to form a public inter- 
est law section of the Bar. 

At its June meeting, the committee plans 
to set new goals for the 1989-90 year, 
hopefully including legislation to protect 
used car buyers. 

TREENA A. KAYE 
Chairman 
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Continuing Legal 
Education 


The major focus of the CLE Committee 
during 1988-89 was directed toward work- 
ing with a special ad hoc committee ap- 
pointed by President Rutledge R. Liles to 
review CLE policies and develop revisions 
to implement additional quality control 
measures in a mandatory environment. 
The committee received the ad hoc com- 
mittee’s final recommendations at its 
January 13, 1989, meeting and the Board 
of Governors approved the ad hoc com- 
mittee’s proposal at their January 25-27 
meeting. The policy provisions will provide 
mechanisms to enforce existing policies 
with regard to meeting deadlines, prepara- 
tion of course materials, speaker work- 
shops, etc. 

During 1988-89, the Special Projects 
Subcommittee chaired by Mike Richmond 
increased methods to improve course qual- 
ity by expanding a speakers’ training pro- 
gram throughout the state. Members of 
the subcommittee were trained to be in- 
structors of potential CLE speakers by 
viewing a 15-minute videotape illustrating 
proper public speaking techniques. Speak- 
ers attending the sessions will view this 
tape and present a short lecture. The train- 
ers will critique the speaker and point out 
areas of needed improvement. Due to the 
voluntary efforts of this subcommittee, we 
are able to offer training sessions in virtu- 
ally every area of the state so speakers will 
not have to travel to the sessions. 

The Programs Subcommittee, chaired 
by Jim Meyer, spent a portion of the year 
reviewing the three-year master plan to de- 
termine how it can be more effective in 
planning a meaningful curriculum. Al- 
though many sections have complied with 
the requirements of the master plan, much 
work must be done to improve its purpose 
in identifying potential conflicts to ensure 
that the educational requirements of the 
Bar’s certification and designation plans 
are being met. The Programs Subcommit- 
tee was also responsible for overseeing the 
course evaluation process. A system is in 
place to provide quick turnaround time for 
seminar chairmen to receive the commit- 
tee’s evaluation report on each seminar so 
thought can be given to improvement of 
future presentations. 

The Publications Subcommittee, chaired 
by Ruth McMahon, has responsibility for 
CLE publications such as practice manu- 
als, rules pamphlets and other practice aids 
for lawyers. The subcommittee has been 
reviewing all manuals to determine which 
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ones should be revised or supplemented in 
the future. Other issues being studied are 
how best to provide forms from manuals 
on computer disks and whether to produce 
more system manuals. The Florida Bar 
Probate System currently is the only sys- 
tem manual available. 

Six manuals, eight supplements and 
seven rules pamphlets were published dur- 
ing the year. The new manuals cover a 
variety of topics from the nuts-and-bolts 
Evidence in Florida to the wide-ranging 
International Transactions. The new rules 
pamphlets were published to incorporate 
the Supreme Court’s four-year cycle 
amendments that became effective January 
1, 1989. 

During 1988-89, the CLE programs de- 
partment will present 91 seminars in over 
500 locations with estimated attendance at 
over 28,000. As the committee enters a new 
Bar year, its goal will continue to be the 
providing of high-quality educational pro- 
grams and publications at an economical 
cost to Bar members and to maintain the 
reputation as one of the best CLE provid- 
ers in the country. 


JAMES O. “Russ” Murphy, JR. 
Chairman 


Computer Law 

The Computer Law Committee met 
three times this year to fulfill its scheduled 
goals. The 1989 seminar, which occurred: 
at the midyear meeting in Orlando, was a 
success with about 45 attendees. Thanks 
to Joel Rosenblatt for coming up with an 
outstanding set of subjects and speakers. 
Plans are already being made for the 1990 
seminar, which is planned to be at an inter- 
mediate level and hopefully will attract a 
national audience. 

The Mediation/ Arbitration Subcommit- 
tee continued work on its alternative 
dispute resolution project through the lead- 
ership of Chris Carswell and at the 
midyear meeting, presented a draft of a 
mediation proposal to assist parties in- 
volved in a legal dispute involving a 
computer in settling the case through me- 
diation. The proposal includes a set of 
rules to guide the mediation and a mecha- 
nism to publish the list of lawyers willing 
and qualified to conduct a mediation. 
Those listed individuals will have attended, 
or will agree to attend, a mediation train- 
ing course to be considered and will have 
had a certain minimum amount experience 
in the field of computer disputes. Alterna- 
tively, no minimum experience would be 


required to be listed, but a short resume 
would be published in connection with 
each name. In the future, the mediation 
service may be expanded to a more bind- 
ing form of alternative dispute resolution 
similar to binding arbitration. 

The Legislation Subcommittee, headed 
by John Frusciante, studied the Florida 
computer crime statute (F.S. §815) and 
concluded no amendments to the criminal 
aspects of the statute were necessary at this 
time. The subcommittee is continuing its 
review of the statute with respect to adding 
a civil remedy against the perpetrator of a 
computer crime, such as by adding a sec- 
tion referring to F.S. §815 in F.S. §772. 
The Newsletter Subcommittee, under the 
chairmanship of Dave Ellis, published 
three issues of the newsletter on topical 
legal subjects and recent cases. 

The Long Range Planning Subcommit- 
tee, headed by committee Vice Chairman 
Don Conwell, studied the future of the 
committee and long range future projects. 
The Long Range Planning Subcommittee 
set as goals the establishment of The Flor- 
ida Bar Computer Law Committee as a 
nationally recognized forum. and legislative- 
advisor on computer related legal issues, 
as well as a recognized source of informa- 
tion on computer related legal issues. To 
carry out these goals, it was: proposed to 
conduct a nationally recognized computer 
law seminar, possibly in conjunction with 
one of the Florida law schools, covering 
topical issues, such as cloning and liability 
for starting and spreading computer vi- 
ruses. The subcommittee continued to 
discuss in what format the Computer Law 
Committee should exist in the future. Spe- 
cifically discussed as viable options were 
as a substantive law committee of the Bar, 
as a new and independent section, or as a 
part of an existing section or newly-created 
technology law section. The strong feeling 
of the subcommittee was to continue as a 
substantive law committee of The Florida 
Bar until such time that the membership 
increases sufficiently to justify section 
Status. 


Harry W. BARRON 
Chairman 


Corrections 

The Corrections Committee has found 
itself involved in perhaps the biggest spe- 
cial issue of the year, prison overcrowding. 
In response the committee has formally an- 
nounced its support of community based 
alternatives to incarceration. One such al- 
ternative, proposed by Judge Charles 


Miner, was. the basis for an April Bar 
Journal article. Other alternatives are be- 
ing studied and proposals for reform 
should be forthcoming. 

The committee is also concerned with 
local jail overcrowding and is proposing 
an amendment to Rule 2.050 of the Rules 
of Judicial Administration to hopefully 
eliminate local overcrowding. Our pro- 
posal to modify Rule 3.800 of the Rules 
of Criminal Procedure is still being re- 
viewed by the Criminal Rules Committee. 

The committee’s focus on continuing le- 
gal education led to a successful minisemi- 
nar at the midyear meeting chaired by 
Patrick “Booter” Imhof and a large com- 
mittee involvement this February at the 
Southern Conference on Corrections in 
Tallahassee. This latter effort was chaired 
by Drucilla Bell. We intend to work with 
the Criminal Law Section on a full fledged 
seminar for the fall. 

Future committee efforts will focus on 
alternatives to incarceration, drug treat- 
ment and inmate access to legal materials. 

In summary, the Corrections Committee 
intends to serve as an educator for the 
bench, the Bar and general public on mat- 
ters of corrections policy. As outgoing 
chairperson, I salute this group of dedi- 
cated men and women who willingly 
tackled this glamorless, problem-riddled 
aspect of our everyday lives. 


RICHARD E. DorAN 
Chairman: 


Criminal Procedure 


Rules 

Since the 1988-1989 Bar year marks the 
beginning of the four-year cycle, the func- 
tion of the Criminal Procedure Rules 
Committee was more that of long-range 
planning and organization than that of 
drafting rules proposals. 

At its June meeting, the committee 
drafted a set of internal operating proce- 
dures designed to facilitate the work of the 
committee and to ensure a quorum at com- 
mittee meetings. The procedures call for 
automatic dismissal from the committee of 
members who miss any two meetings dur- 
ing the committee year and specify votes 
required to pass rule proposals. 

The committee considered a petition of 
the Florida Prosecuting Attorneys Asso- 
ciation to amend the speedy trial rule by 
adding a window provision to misde- 
meanor speedy trial similar to that existing 
for felony speedy trial. After consideration 
by the appropriate subcommittee and the 
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committee itself, the Criminal Procedure 
Rules Committee voted to oppose the 
FPAA petition. 


GERALD T. BENNETT 
Chairman 


Delivery of Legal 
Services 


The Delivery of Legal Services Commit- 
tee has traditionally focused its efforts on 
programs and issues that affect the quality 
and availability of legal assistance to those 
who lack the ability or means to secure 
access to the legal system. During the 
1988-89 Bar year the committee has con- 
centrated its attention on three major 
projects: (1) Supporting the creation and 
implementation of an interest on trust ac- 
counts program that includes all Florida 
lawyers who maintain trust accounts; (2) 
working cooperatively with the leaders of 
the other public interest committees of The 
Florida Bar for the creation of the public 
interest section; and (3) working coopera- 
tively with the Access Committee of the 
Board of Governors. 

Comprehensive IOTA — The member- 
ship of the committee unanimously urged 
the Board of Governors to support the pe- 
tition of The Florida Bar Foundation for 
the conversion of the IOTA program from 
voluntary to a comprehensive plan. This 
position was based on the committee’s be- 
lief that the need for legal assistance had 
been well documented in the Levinson 
Study, the Furman Study, and the Access 
Committee Report; that overall funding 
for legal assistance to the poor was static 
or shrinking in relation to the number of 
Floridians living at or near the poverty 


level; that a comprehensive IOTA program > 


would help meet every lawyer’s ethical duty 
to assure legal representation to the poor; 
and that the Bar’s support of comprehen- 
sive IOTA would enhance the public’s 
perception of lawyers and its confidence 
in the legal profession. The committee has 
also supported the continued commitment 
of a substantial portion of the IOTA funds 
for programs providing direct delivery of 
legal assistance to the poor. 

Formation of a Public Interest Section 
— One of the early goals of the committee 
during this year was to establish better 
communication and coordination among 
the various public interest committees of 
The Florida Bar. This effort culminated 
this spring in the decision by the leaders 
of the public interest committees to peti- 
tion the Board of Governors for the 
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creation of a public interest section. It is 
anticipated the final approval by the Board 
of Governors will occur at its May meet- 
ing, and the section looks forward to its 
first meeting during the annual meeting of 
The Florida Bar later this month. 

Cooperation with the Access Committee 
— One of the most important achieve- 
ments of the Delivery of Legal Services 
Committee this year has been to reach a 
better understanding of the relationship be- 
tween it and the Access to the Legal 
System Committee of the Board of Gover- 
nors. The Delivery Committee will be 
forwarding to the Access Committee its 
recommendations on simplification or 
standardization of various forms for ap- 
proval by the Supreme Court. The devel- 
opment or refinement of such forms have 
been an ongoing project of the Delivery of 
Legal Services Committee for several 
years. 

These and other activities of the Deliv- 
ery of Legal Services Committee have been 
the result of the tireless efforts of all mem- 
bers of the committee. However, the 
chairman gratefully acknowledges the spe- 
cial efforts of Catherine Novack, Charles 
R. Stepter, Jr., Marcia K. Cypen, Diane 
Clark, John Traphofner, and Craig Clendi- 
nen. 

Skip WHITE 
Chairman 


Disability Law 

Leading the Disability Law Committee’s 
list of accomplishments has been the com- 
mittee’s participation in the guardianship 
reform process. The 1988 Florida Legisla- 
ture created the Guardianship Study 
Commission. The former chairman of the 
committee, Leo Plotkin, was appointed to 
represent the committee during the com- 
mission’s deliberations. Four public hear- 
ings were held at various locations in the 
state. Committee members, including Mar- 
ilyn Rose, Lisa Goldstein, Dolores Norley 
and Alice Nelson, made presentations to 
the commission. The recommendations of 
the commission were released in March 
1989 and incorporated the majority of the 
committee’s suggestions which were in- 
cluded in SB 196 offered in the 1988 
Florida legislative session. Sen. Peter 
Weinstein and Rep. Jack Tobin and others 
are in the process of drafting legislation 
which will conform its language to the rec- 
ommendations of the study commission. 
The bill is expected to pass and the signifi- 
cant reform sought by the committee will 


be enacted. Throughout this past year nu- 
merous members of the committee partici- 
pated in the commission’s proceedings or 
assisted the chairman in collecting infor- 
mation for the commission’s staff. 

The committee continues to support the 
expansion of the Office of the Public 
Guardian into the other Florida judicial 
circuits. The OPG received strong support 
from the Guardianship Study Commission 
and the committee has received approval 
to support the OPG’s expansion into at 
least four other circuits in the next fiscal 
year. 

The committee’s manual, Selected Top- 
ics on Florida Disability Law, published 
in 1988, is in the process of further expan- 
sion. Six additional chapters are expected 
to be completed later this year. 

The committee voted to support the 
creation of a public interest law section of 
The Florida Bar. The chairman met with 
other chairs of public interest committees 
and has assisted in the organizational ef- 
forts. The intention of the section is to 
foster greater cooperation and coordina- 
tion of projects with others of similar 
interests. The committee looks forward to 
the formation of the section as an opportu- 
nity to make others aware of the needs and 
legal rights of persons with disabilities. 

The committee is supportive of the new 
Charles and Lucille King Disability Law 
Institute established at the Nova University 
Center for the Study of Law. Committee 
members Fran Tetunic and Brent Taylor 
lead the institute, whose goals are to edu- 
cate and advocate on behalf of persons 
with disabilities. 

The committee is especially indzbted to 
Linda Weeks, our staff support at the Bar, 
without whom the committee could not 
have attained the success it achieved this 
year. 

BRENT R. TAYLOR 
Chairman 


Committee on the 
Elderly 


The committee has diversified its efforts 
to serve Florida’s elderly population 
through education and publications to the 
public and the Bar, helping to provide 
quality legal services to low income elderly 
and legislative advocacy. 

The committee presented a full-day CLE 
course on age discrimination in collabora- 
tion with the National Senior Citizens Law 
Center. It is planning two additional CLE 
seminars: one in the Miami area on present 
ethical issues and the aging client, and 
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another on estate planning for the elderly 
and disabled. 

Continuing its legislative activity, the 
committee advocates the reform of guardi- 
anship for disabled adults, a position 
recently adopted by the Board of Gover- 
nors for the Bar. A representative of the 
committee served on the Guardianship 
Study Commission upon whose report the 
proposed reforms are based. The commit- 
tee also recently adopted positions in 
legislation creating a medical durable 
power of attorney, amendments to the Life 
Prolonging Procedure Act dealing with ar- 
tificial sustenance, and the long term care 
ombudsman. It is seeking approval to 
lobby from the Board of Governors. 

The committee maintained its syndi- 
cated column entitled Senior Law Talk on 
various topics affecting the elderly. The 
columns are released through the Bar to 
daily and weekly news publications, in- 
cluding local senior-oriented publications 
throughout Florida. A new chair of the 
subcommittee has been appointed and 
three columns are being developed. 

In a significant new effort, the com- 
mittee created a public relations and 
information program called “Let’s Get Ac- 
quainted,” to inform older persons of inter- 
ests and activities in the committee and the 
Bar. Materials have been compiled to en- 
able attorneys to make presentations to 
community groups. The program began 
during the first week in May, in recogni- 
tion of Law Week and the first week of 


Older Americans Month. 
ALISON PATRUCCO BARNES 
Chairman 
Eminent Domain 


The Eminent Domain Committee has 
concluded a productive and informative 
year of meetings and committee activity. 

On June 16, 1988, at The Florida Bar 
convention, Ken Towcimak, director of 
right-of-way for the Florida Department 
of Transportation, discussed legislation 
proposed by the department. He also in- 
troduced Walter Gibson, the new division 
realty officer for the Federal Highway Ad- 
ministration. Mr. Gibson gave an informa- 
tive, interesting presentation and then 
answered questions from attorneys di- 
rected toward his activities in right-of-way 
acquisition. 

At the September meeting, the program 
consisted primarily of a discussion of re- 
cent developments in eminent domain case 
law led by Tom Goldstein (point of view 


of the condemnor) and Alan DeSerio 
(point of view of the condemnee). 

On January 13, 1989 the Eminent Do- 
main Committee met in conjunction with 
The Florida Bar’s Midyear Meeting. John 
Berry, director, legal division of The Flor- 
ida Bar, spoke on the current state of the 
law regarding solicitation of clients by law- 
yers. His presentation engendered an 
active, lively debate during which Mr. 
Berry answered many difficult questions 
on the ethics of solicitation. Plans were 
undertaken to develop a brochure for 
property owners whose property is known 
to be in an anticipated right-of-way setting 
forth the rights of property owners. The 
committee members agreed that the com- 
posers of the brochure should consist of 
lawyers representing both condemnors and 
condemnees. 

Subcommittees of the committee as a 
whole have addressed legislative problems, 
the future CLE requirements of eminent 
domain lawyers, and other matters. of gen- 
eral interest to the eminent domain bar. 


Swwney A. Stusss, Jr. 
Chairman 


The Florida Bar Center 
Commission 


Due to an increase in the size of the 
Board of Governors, the present board 
room at the Bar Center is no longer ade- 
quate, spacewise, to accommodate a 
meeting of the full board. Joe Clemons, 
the architect who designed the original Bar 
Center, was asked to prepare a preliminary 
drawing and cost figures for an addition 
to the Bar Center of a larger board room. 
It was also contemplated that if the new 
meeting room were constructed, it might 
also be used for educational seminars and 
perhaps some public use to generate in- 
come. 

Mr. Clemons gave his presentation to 
the commission for an addition of ap- 
proximately 5,000 square feet, at an 
estimated cost of about $500,000. After 
much discussion and consideration of all 
factors involved in the addition and par- 
ticularly the fact that the Board of Gover- 
nors would only meet in the new room one 
time a year, the members of the commis- 
sion felt that the limited use of the new 
meeting room would not justify the expen- 
diture of approximately $500,000. Accord- 
ingly, the commission voted unanimously 
to not recommend construction of the new 
meeting room. 

The commission also learned of the 
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availability of a duplex apartment building 
and adjoining vacant lot both adjacent to 
the Bar parking lot north of the Bar build- 
ing. The owner was interested in selling 
both parcels for $75,000. Although the 
apartments were occupied by tenants, it 
was felt that as they became vacant, the 
apartment building could be used for stor- 
age of printed CLE materials which are 
presently being stored elsewhere at a cost 
of $1,000 per month. Accordingly, we rec- 
ommended that the Board of Governors 
obtain an option to purchase the property, 
subject to further investigation of the suit- 
ability of the building for the intended use. 

Two of the Bar’s main areas of concern 
were the roof of the building and the struc- 
tural capability of its flooring for storage 
of CLE manuals. A consultant retained by 
the Bar inspected the building and deter- 
mined that the dwelling was not adequate 
for the Bar’s storage needs due to the lim- 
ited weight tolerance of its above grade 
flooring. Accordingly, the Bar did not ex- 
ercise its option to purchase this parcel of 
property. 

Efforts continue to have the street be- 
tween the Bar Center building and the old 
IBM building vacated so that property 
would revert to ownership of The Florida 
Bar. Also, we will continue to monitor the 
renovation project as it progresses to com- 
pletion. 


F. PERRY ODOM 
Chairman 


Florida Bar Journal/ 


News Editorial Board 

For the Editorial Board this past year 
has been truly meaningful and unique, in 
a variety of ways. 

First, it was the board’s last opportunity 
to work with Linda Yates who is retiring 
this month as editor, after 30 years of serv- 
ice with Florida Bar publications. Linda’s 
dedication, ability and superb work will 
be applauded at a special presentation at 
the Bar’s Annual Meeting this month. 
Board members and Bar officers, past and 
present, and thousands of Florida Bar 
members owe tremendous thanks for 
Linda’s professional management of Bar 
publications through explosive growth and 
sometimes explosive issues. The editorial 
quality and integrity of The Florida Bar 
Journal and News owe much to Linda 
Yates! 

Second, the Editorial Board has co- 
operated with and assisted the Board 
of Governors’ first ever review of Bar 
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publications. Initiated last year by the 
Board of Governors’ Program Evaluation 
Committee, the review will be extensive, 
including a random survey of 2,500 Bar 
members. The Editorial Board will assist 
the Program Evaluation Committee in 
analyzing and reacting to the survey find- 
ings and other opinions. 

Last summer, the Editorial Board was 
gratified to note the findings of The Flor- 
ida Bar’s 1988 General Membership Sur- 
vey, which determined that the Journal 
and News are both well regarded and well 
read. Ninety-three percent of respondents 
indicated the Journal and News are desir- 
able to essential Florida Bar programs; 81 
percent indicated they read the News fre- 
quently and 72 percent said they read the 
Journal frequently. 


Third, the Editorial Board’s first ever le- . 


gal writing seminar, entitled “Legal Writ- 
ing for Civil and Criminal Practice, 
Appellate Practice, and Publication,” was 
conducted at the Midyear Meeting in 
January. Featuring former Florida Su- 
preme Court Chief Justice Arthur England 
and legal writing professor Gertrude 
Block, the seminar was well attended and 
lively. 

Fourth, for the first time ever, large cash 
prizes of $1,000 and $250 will be awarded 
by the Editorial Board for excellence in 
law article writing, when at the Bar’s an- 
nual meeting the initial awards are made 
in the Barbara Sanders Memorial Writing 
Contest, which was generously endowed 
by former Editorial Board Chairman Bar- 
rett Sanders. 

Fifth, for the first time, appointment to 
Editorial Board membership was subjected 
to intensive screening to ensure both com- 
mitment and ability. The resulting range 
of writing, teaching and editorial experi- 
ence was extraordinary and has been 
evident throughout the board’s activities 
and deliberations. 

‘Sixth, Editorial Board leadership partici- 
pated at the first Florida Bar retreat on 
“Professionalism,” a topic of vital and 
growing concern to the Bar and lay public 
alike. The retreat’s summation remarks, 
delivered by University of Florida Law 
“School Dean Jeff Lewis, are published in 
this month’s issue of the Journal. Later this 
year the Journal will publish the findings 
of the Bar’s Commission on Professional- 
ism. 

Apart from the above, Editorial Board 
activity continued as usual, aiming to en- 
sure editorial quality and integrity 
throughout ail Bar publications. The staff, 
like the Editorial Board, will greatly miss 
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Linda Yates but, fortunately, Linda has 
shared her insights and abilities and The 
Florida Bar publications and Bar members 
will continue to be served by very able pro- 
fessionals. 


GEORGE C. J. MOORE 
Chairman 


Government Lawyers 

The Government Lawyer Committee 
continues to address the unique role of 
lawyers who represent the government as 

their full-time practice. The committee 
membership is comprised of lawyers prac- 
ticing in both the criminal and civil areas 
and lawyers who serve the federal govern- 
ment as well as the state government, its 
agencies, political subdivisions and munici- 
palities. It is the diversity of the member- 
ship that brought about the greatest 
challenge and the greatest gains. 

In 1988-89, the committee continued to 
serve as a conduit for the concerns of. gov- 
ernment lawyers to The Florida Bar and 
to the Board of Governors. Among the 
current year accomplishments of the Gov- 
ernment Lawyers Committee were the 
publication of a Florida Bar Journal arti- 
cle on civil rights defense, the planning and 
implementation of a highly successful Mid- 
year Meeting CLE seminar, and working 
with the Board of Governors to ensure that 
the 1989-90 Florida Bar dues statement 
would include a checkoff box to identify 
all government lawyers in Florida so that 
questionnaires could be distributed to this 
group identifying career service issues, pro- 
fessional concerns, and mechanisms 
through which The Florida Bar can better 
serve our constituency. 

As I leave my chairmanship of what I 
believe to have been one of the most pro- 
ductive; working committees of The Flor- 
ida Bar, I am grateful for the opportunity 
to have given so little while gaining so 
much in interacting with the public and 
private sectors in our shared on-going 
commitment of professionalism in the 
practice of law. 

On behalf of the entire committee, I 
wish to thank Jack Harkness, Paul Hill, 
Jerry Butterfield, and Rosanne Dunkelber- 
ger of The Florida Bar as well as Crit 
Smith, Tom Ervin, and Manny Crespo of 
the Board of Governors for their indispen- 
sable assistance in the committee’s accom- 
plishments this year. 


LINDA RENATE HUGHES 
Chairman 


Individual Rights & 
Responsibilities 

The Individual Rights and Responsibili- 
ties Committee is concerned with issues re- 
lated to the recognition and enjoyment of 
individual rights and responsibilities under 
the federal and state constitutions. It serves 
as a forum for Florida attorneys to discuss 
these issues and to encourage public under- 
standing of their citizenship, as well as to 
remind the legal profession of its commit- 
ment to equality of justice under the law 
for all persons. 

The committee began the 1988-89 year 
with.a survey of its 50+ members and or- 
ganized itself into five basic subcommit- 
tees: Privacy Rights; First Amendment; 
Equality Under the Law; Individual Re- 
sponsibilities/ Victims Rights; and Legal 
Rights and Medicine. Co-chairs were ap- 
pointed for each subcommittee. As a re- 
sult, the committee has undertaken two 
major new projects this year. 

The first project is the AIDS Legal Net- 
work, detailed in the committee’s May Bar 
Journal column. It is a work product of 
both the Privacy Rights Subcommittee 
and Legal Rights and Medicine Subcom- 
mittee. The. project hopes not only to es- 
tablish a statewide referral network of 
attorneys willing to provide legal assistance 
to victims of AIDS, but also to provide 
those attorneys with CLE training and a 
handbook. Nova University Center for the 
Study of Law is coordinating the CLE 
training with the committee. 

The second project has been the devel- 
opment of a proposed disciplinary rule 
prohibiting discrimination on the basis of 
race, sex, age, marital status, national ori- 
gin, religion, handicap or sexual preference 
in attorneys’ professional and employment 
practices. The proposed rule was devel- 
oped after a series of committee meetings 
devoted to discussion and debate of the 
issue and the scope of the proposed rule. 
Adopted at its January 1988 meeting, the 
proposed disciplinary rule has been trans- 
mitted to both*the Ethics and Disciplinary 
Procedures Committees. 

Along with the Bar’s other public inter- 
est committees, the Individual Rights and 
Responsibilities Committee has been in- 
strumental in the formation of the Bar’s 
newest section — the public interest law 
section. In addition to these projects, the 
committee has monitored the new law on 
parental consent to abortions for minors; 
developed proposed legislation to 
strengthen Florida’s Clean Indoor Air Act; 
undertaken consideration of privacy rights 


i 
q 
§ 
q 


under banking laws; monitored efforts to 
extend the cooling-off period for handgun 
purchases in Florida; and kept its members 
informed of other organizations’ activities 
in the arena of individual rights. 

At its June meeting, the committee will 
begin finalizing details of its plans to spon- 
sor a seminar or workshop in the fall of 
1989 for the 1990 Legislature on the fed- 
eral and state constitution. As part of its 
efforts to educate and inform the public, 
the committee hopes this will become an 
annual event. 


Rosin S. HASSLER 
Chairman 


Rules of Judicial 


Administration 

In September 1988, the Supreme Court 
of Florida rendered its decision regarding 
proposals to amend the Rules of Judicial 
Administration, Case No. 72,263. Amend- 
ments of particular concern to practicing 
attorneys relate to including the attorney’s 
Florida Bar number on all pleadings, with- 
drawing from an action, court reporters as 
an officer of the court for all purposes and 
continuances. 

An attorney’s Bar number is now re- 
quired on all pleadings. 

Substitutions of counsel shall be con- 
sented to in writing by the client and shall 
be filed with the court. 

Motions to withdraw shall be filed with 
the court stating the reasons for with- 
drawal and the client’s address. The 
motion shall be set for hearing and notice 
of hearing shall be served on the client and 
adverse parties. 

A court reporter, whether or not an 
official court reporter, is considered an of- 
ficer of the court for all purposes while 
acting as a reporter in a judicial proceeding 
or discovery proceeding. 

Motions for continuance shall be in 
writing and, except for good cause shown, 
shall be signed by the party requesting the 
continuance. 

The committee is now in the process of 
considering several proposed amendments 
to the Rules of Judicial Administration. 
The first and foremost deals with the certi- 
fication of court reporters. This proposal 
is also supported by The Florida Bar 
Board of Governors as one of its legislative 
positions. 

The committee is also considering a rule 
requiring the use of 8.5” x 11” paper (letter 
sized) in the trial court. It has come to the 
attention of the committee that using let- 


ter-sized paper is 25 to 30 percent more 
economical and that all of the federal and 
appellate courts of the State of Florida 
now require letter-sized paper. As on the 
size, the committee is unaware of any re- 
quirement 8.5” x 14” paper (legal sized) 
being used in the trial courts of Florida. 
Some attorneys may be using letter-sized 
paper for their pleadings at this time since 
there is now no rule on the subject. 

The committee is further considering an 
attempt to consolidate the various rules re- 
garding judicial disqualification. 

As chairman of the committee I’d like 
to thank the members of the committee for 
their support, participation and atten- 
dance. A special thanks is due John 
Branek, vice chairman. 


PAUuL SIDNEY ELLIOTT 
Chairman 


Judicial Evaluation 

The Judicial Evaluation Committee pre- 
sented its recommended model judicial 
evaluation program to the Board of Gov- 
ernors in the summer of 1988. Although 
the Board warmly received the proposal, 
the president referred the matter to the 
conferences of district court of appeal 
judges, circuit judges and county judges for 
review and comment. The circuit judge 
conference endorsed the measure; the dis- 
trict court of appeal judge conference 
apparently took no action in regard to 
such a program for trial judges; and the 
county judge conference defeated a motion 
to endorse the measure. 

At the time of the writing of this report, 
the committee is making small changes to 
accommodate some of the objections 
raised and plans to seek final Board ap- 
proval prior to the June meeting. 

At the June 1988 meeting the chairman 
appointed a subcommittee to begin de- 
tailed work on developing a plan to 
evaluate the performance of appellate 
judges. This subcommittee made an initial 
revision of the evaluation instrument devel- 
oped for trial judge performance for 
application to appellate judge perform- 
ance. This approach was reviewed by 
numerous district court of appeal judges 
who in general thought it was not a suit- 
able instrument for its intended purpose. 
The subcommittee is expected to recon- 
vene prior to the June 1989 meeting to 
discuss the objections and explore alterna- 
tive approaches. 

The work of the committee suffered a 
severe loss when its former Chairman 
Ronald A. Cyril of Sarasota was killed in 
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a plane crash in December 1988. Mr. Cyril 
had chaired the committee throughout the 
long process of developing the trial judge 
judicial evaluation model. 


JosePH W. LitTLe 
Acting Chairman 


Judicial Nominating 
Procedures 


The Judicial Nominating Procedures 
Committee serves the 26 judicial nominat- 
ing commissions of Florida. It provides 
educational programs as well as opportuni- 
ties for commissioners to exchange views 
and conventions for adoption and modifi- 
cation of constitutionally mandated uni- 
form rules. The committee also prepares 
various materials for the judicial nominat- 
ing commissions including a handbook, 
application forms and other forms and 
materials necessary to carry out their re- 
sponsibilities. 

During this past year the committee was 
active in all of these areas. In January, the 
committee sponsored a convention of judi- 
cial nominating commissioners to review 
and amend the uniform rules. The conven- 
tion was attended by members of all of the 
circuit court nominating commissions and 
by members of four of the five district 
court nominating commissions. In prepara- 
tion for the convention the committee 
(under the leadership of Dom Caparello) 
promulgated proposals for amendments to 
the uniform rules. 

The attending commissioners, at an all- 
day session, discussed and voted on the 
various proposed changes. Mike Easley 
chaired the session of circuit court nomi- 
nating commissioners and Tom Schultz led 
the session of district court nominating 
commissioners. The result of the conven- 
tion was adoption of amended uniform 
tules at the circuit and district levels. 

Under the leadership of Mike Easley the 
committee has, during the last year, devel- 
oped an application form to be used by 
persons who wish to become nonlawyer 
members of judicial nominating commis- 
sions. After the application form is ap- 
proved by the commission at our June 
meeting, it will be made available to the 
commissions. 

The committee, under the leadership of 
Judge Celeste Muir, is working on provid- 
ing guidelines to the district court judicial 
nominating commissions for handling se- 
lection and retention of deputy workers’ 
compensation commissioners. 

The Judicial Nominating Procedures 
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Committee is searching for additional 

ways to be of service to the judicial nomi- 

nating commissions in the coming years 
and welcomes suggestions. 

ELLEN C. FREIDIN 

Chairman 


Juvenile Court Rules 

The Juvenile Court Rules Committee 
reviews the Florida Rules of Juvenile Pro- 
cedure and makes necessary changes to 
conform with the Juvenile Justice Act, 
FS. 39. 

The committee has worked on a number 
of emergency changes in delinquency and 
dependency rules this year. Some of these 
include the creation of a new procedure for 
detention arraignments, the deletion of the 
detention petition and a new procedure for 
the transfer of ungovernable detainees to 
the adult jail. 

In the dependencies subcommittee the 
most important agenda item is the issue of 
the unlicensed practice of law by HRS 
counselors. A special study commission 
was appointed and it reported back to the 
Supreme Court in February. A special rule 
committee was suggested to handle quickly 
the necessary changes resulting from the 
UPL issue. 

The Supreme Court approved a petition 
by the state attorneys to provide a speedy 
trial “window” in juvenile court similar to 
the rule in felony criminal court. The court 
also approved a number of amendments 
passed by the rules committee in their four- 
year cycle. 

The committee must now proceed with 
its work on dependencies, children and 
families in need of services and termination 
of parental rights. Also the upcoming year 
will be devoted to redrafting all the forms 
that were deleted in 1988. 

The Juvenile Rules Committee wel- 
comes any input and questions concerning 
the Juvenile Justice System. 


JEANNE D. HowARD 
Chairman 


Law Office Management 
Advisory Service 

During the past year, the Law Office 
Management Advisory Service (LOMAS) 
has experienced accelerated growth. LO- 
MAS is now a full-fledged consulting and 
advisory service. Working closely with 
local bar associations and related profes- 


sional associations, law schools and 
community colleges, and sections and 
committees of The Florida Bar, LOMAS 
helps Florida attorneys improve efficiency 
and reduce malpractice claims and griev- 
ances. 

This year, two parttime employees were 
added to the LOMAS team to assist Direc- 
tor J.R. Phelps: an editorial assistant and 
a computer analyst. One of the biggest 
needs expressed by today’s attorneys is 
help making the transition from legal pads 
to computers. To address this, LOMAS 
provides private office consultation, tele- 
phone consultation, and seminars. Addi- 
tionally, LOMAS has started conducting 
software and hardware reviews to deter- 
mine suitability for law office use. 

Aggressive use is made of state and na- 
tional newspapers and magazines to get 
law office management information to 
Florida attorneys and the public; LOMAS 
also contributes articles and other informa- 
tion to various entities of The Florida Bar. 

By request, LOMAS prepared a list of 
suggested law books and research materi- 
als that a beginning attorney might want 
to include in a start-up library. Informa- 
tion regarding the source and cost of these 
library materials is also available. Addi- 
tionally, LOMAS prepared an estimate of 
other items attorneys might need to open 
that first law office: furniture, equipment, 
office supplies, insurance, information re- 
garding space requirements. 

This year LOMAS completed a survey 
of Florida law firms, and an analysis was 
made of existing forms and systems of The 
Florida Bar. 

A comprehensive index of current infor- 
mation on law office management, cross- 
indexed, is maintained at The Florida Bar 
by LOMAS. This information is shared 
with Florida attorneys through speeches, 
consultations, articles, conference materi- 
als, and letters. 

LOMAS remains involved in upgrading 
the affiliated professions of legal adminis- 
trators and legal assistants. Working to 
promote their acceptance within the prac- 
tice of law, LOMAS supports availability 
of continuing legal education courses for 
affiliates within the framework of current 
CLE programs. 

In 1987, the priorities of initial goals of 
LOMAS were changed. This broadened 
significantly the scope of the LOMAS pro- 
gram and laid the foundation for much of 
the program’s current success. The goals 
established in 1987 were: 

1. To investigate, accumulate, and evalu- 
ate information, technologies and materi- 
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als designed to assist lawyers in the 
effective and efficient management of their 
practice and to increase awareness of pro- 
fessional liability and risk management 
procedures. 

2. To present, publish, and disseminate, 
in a cost efficient manner, information, 
techniques, and materials designed to assist 
lawyers in the effective management of 
their practice. 

3. To assist, upon request, individual 
lawyers and small law firms (10 lawyers or 
less) in the evaluation and solution of their 
management problems. 

4. Anticipate and advise The Florida 
Bar about perceived trends, problems and 
future development in law office manage- 
ment. 

LOMAS activities this year have gener- 
ated a lot of positive exposure for The 
Florida Bar. LOMAS receives an average 
of more than 60 telephone calls per week, 
and projections indicate this year will bring 
50 private consultations, 2,600 telephone 
contacts, and involvement in 25 seminars 
and conferences. Thousands more lawyers 
and support staff will be reached through 
speeches, lectures, community involve- 
ment, news articles and other published 
information. 

The Law Office Management Advisory 
Service may soon change to permanent 
status. LOMAS is one of four Florida Bar 
programs granted continuing status under 
bylaw changes endorsed January 26 by the 
Board of Governors. 


J. R. PHELPS 
Director 


Law Related Education 

The Law Related Education Committee 
was involved in two major undertakings 
during the 1988-89 year. The first involved 
sponsoring a seminar by a nationally rec- 
ognized expert in the field of law related 
education (LRE), Dr. David M. Schim- 
mel. Dr. Schimmel is a lawyer and profes- 
sor of education at the University of 
Massachusetts at Amherst. He is the co- 
author of Teachers and the Law and Par- 
ents, Schools and the Law. He has also 
helped develop lawyer-teacher partnership 
programs throughout Florida. 

During the June Annual Meeting, Dr. 
Schimmel conducted a four-hour seminar 
which was attended by attorneys and 
teachers. The purpose of this seminar was 
to advise lawyers and teachers how to 
work together to teach LRE in the primary 
and secondary school system. The seminar 
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included reviewing printed materials which 
are available through the Florida Law Re- 
lated Education Association, and The 
Florida Bar. The seminar was well at- 
tended and additional seminars of a 
similar nature will be held in the future. 

The next major project for the commit- 
tee involved the distribution of over 
100,000 pamphlets entitled Legal Guide for 
New Adults which were distributed to high 
school seniors in Florida’s public and pri- 
vate schools during Law Week. The 
pamphlet was drafted by the Law Related 
Education Committee with special assis- 
tance from committee member Bruce 
Flower. The pamphlet covers such topics 
as voting rights, jury duty, driving privi- 
leges, contract law, consumer protection, 
landlord/tenant law, and other areas 
which young adults confront upon turning 
18. The pamphlet will be a valuable re- 
source for high school seniors and paralleled 
nicely with the 1989 Law Week them of 
“Access to Justice.” 

At the general meeting to be held in Sep- 
tember 1989, the committee will be con- 
ducting an awards luncheon to present 
recognition to the three best and most ac- 
tive local bar association LRE committees. 
The luncheon is designed to provide an 
opportunity not only to recognize those 
who have done a good job in the past, but 
also to give ideas to other local LRE com- 
mittees for the future. The committee will 
continue to strive toward its ultimate goal 
of getting more lawyers into the class- 
rooms. 


RICHARD LEE BARRETT 
Chairman 


Lawyer Referral Service 

The Lawyer Referral Service Committee 
of The Florida Bar is responsible for the 
supervision of all bar-sponsored lawyer re- 
ferral services in the State of Florida, in- 
cluding but not limited to: 

1. Providing liaison and assistance for 
all bar-sponsored lawyer referral services 
operated within the state; 

2. Promoting establishment of metro- 
politan or regional bar-sponsored lawyer 
referral services to eliminate duplication of 
efforts; 

3. Encouraging the adoption of mini- 
mum standards in the operation of bar- 
sponsored lawyer referral services to 
ensure the availability of efficient, reliable, 
responsive and accessible services; 

4. Assuring geographical coverage of the 
entire state; 


5. Providing active supervision of the 
operation of all bar-sponsored lawyer re- 
ferral services to insure compliance with 
the Rules Regulating The Florida Bar; 

6. Receiving and consolidating the vari- 
ous reports from all bar-sponsored lawyer 
referral services and preparation and distri- 
bution of statistical reports. 

As part of its supervisory role, the com- 
mittee is requiring that quarterly reports 
be submitted from each bar-sponsored 
lawyer referral service. The committee is 
in the process of compiling statistical re- 
ports from this information which should 
give an overview on the “state” of bar- 
sponsored referral services in Florida. 

Due to the Dade County Bar Associa- 
tion’s decision to withdraw from sponsor- 
ing a lawyer referral service, The Florida 
Bar Referral Service received the Board of 
Governors’ approval to expand The Flor- 
ida Bar Lawyer Referral Service to serve 
the needs of Dade County. The committee 
is requesting the Board of Governors to 
continue providing adequate funding to 
properly operate The Florida Bar Lawyer 
Referral Service. 


Joun G. Woon, Jr. 
Chairman 


Legal Needs of Children 

The Committee on the Legal Needs of 
Children had a very productive year. The 
committee continued to create and spread 
awareness concerning the legal needs and 
rights of children and made recommenda- 
tions to the appropriate state agencies as 
to how to meet those needs. 

The committee submitted two Journal 
articles this year. The first article written 
by Audrey L. Schiebler, “Children in Fos- 
ter Care — A Challenge to the Legal 
Profession” was published in the January 
issue and the second article written by 
Nancy Rainey Palmer and Paula A. 
Monopoli entitled “Ethics and Advocacy: 
Emerging Issues for Guardians Ad Litem” 
appeared in the March issue. 

The committee is composed of eight sub- 
committees: adoption/foster care, children 
of divorce, dependency, crime and delin- 
quency, education, guardian ad litem, 
legislation, medical, and continuing legal 
education. 

The Legislation and Guardian Ad Litem 
Subcommittees drafted legislation that 
provides for guardians ad litem in dissolu- 
tion of marriage proceedings. The legisla- 
tion proposal was approved by the Bar’s 
Legislation Committee and Board of Gov- 
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ernors. The committee actively lobbied the 
bill, and hopefully at the time of publica- 
tion of this report, it will have been 
approved by the legislature. 

The Education Subcommittee worked on 
developing curriculum for a law school 
course on the legal rights and needs of chil- 
dren. 


The Legislation Subcommittee drafted 
legislation concerning the Victims of 
Crime Compensation Trust Fund, “rape 
shield” statute, pretrial detention, videotap- 
ing of trial testimony of sexual abuse 
victims, use of a closed circuit television 
to present children’s testimony, and stat- 
utes of limitation applicable to various 
child abuse-related offenses. 

The Medical Subcommittee chaired by 
Dr. William S. Downey, Jr., wrote a Jour- 
nal article concerning Public Law 94-142, 
Education of the Handicapped Act, that 
provides for appropriate and free public 
education for handicapped children regard- 
less of the nature or severity of their 
handicap. The article will be published in 
the July/ August Journal. 

The Children of Divorce Subcommittee 
studied the issue of unfounded reports of 
child abuse and will submit a final report 
on its findings to the full committee at the 
Annual Meeting. 

The Continuing Legal Education Sub- 
committee, chaired by Nancy Rainey 
Palmer, developed and sponsored a CLE 
seminar entitled “Current Issues: The Le- 
gal Needs of Children.” The seminar is 
scheduled on Thursday, June 22 in Miami 
and Friday, June 23 in Tampa. The five- 
part seminar covers topics such as guardi- 
ans ad litem, children’s services councils, 
involuntary detention, children in foster 
care, and the legal rights of handicapped 
children. 

The committee also established an 
award in honor of Judge Hugh S. Glick- 
stein, Fourth District Court of Appeal, 
founder and first chairman of the commit- 
tee. The award — The Hugh S. Glickstein 
Child Advocate of the Year Award — will 
be presented each year to an outstanding 
committee member. The first award will 
be presented by Judge Glickstein to this 
year’s recipient at the Annual Meeting. 


Katuy GELLER CHINOY 
Chairman 


Media and 
Communications Law 


The Media and Communications Law 
Committee started out the year with a 


seminar on “Media and Communications 
Law Highlights” during the Bar’s Annual 
Meeting in June. The three mini sessions 
included a panel on “What to Do When 
the Reporter Calls,” moderated by David 
Snyder, a presentation on “Libel After Fal- 
well” by Philip Campbell, and a discussion 
of cable company access to multi-family 
developments by Terry S. Bienstock. 

For the 15th year, the committee 
presented the Bar’s annual Media Law 
Conference, held February 25 in Orlando. 
The theme was “Media Access to Govern- 
ment: An Open or Shut Case?” Over 400 
attorneys and media representatives at- 
tended, once again giving the conference 
high marks for being both interesting and 
informative. 

Registrants were offered their choice of 
14 workshops including perennial favorites 
on public meetings/public records and 
newsroom subpoenas and timely topics in- 
cluding shock jocks, newsgathering by 
satellite, news coverage of the health pro- 
fession and litigating before appellate 
courts. Chip Coward, committee vice 
chairman, served as conference chairman. 

The Reporter’s Handbook was origi- 
nally written in the early 1970's, and the 
committee is responsible for updating the 
book every year. To make the book more 
easily understandable, an executive sum- 
mary was added to each chapter of the 
1989 edition, which went on sale in Febru- 
ary. Also, a new chapter on the reporter’s 
qualified privilege was added and the ex- 
tensive chapter on open meetings and open 
records was revised. 

The committee also administered the 
Bar’s 34th Annual Media Awards Compe- 
tition. There were 28 entries from Florida 
media organizations this year. Winners in 
four categories (large newspapers, small 
newspapers, television and radio) were pre- 
sented plaques and $4,000 in Bar-funded 
scholarships for college-level journalism 
students. 

During the past year, the committee 
considered, and then dismissed, the possi- 
bility of becoming a section. Ultimately, it 
was decided that the group could do all the 
projects it wanted while remaining as a 
committee. 

The committee looks forward to con- 
tinuing its successful projects in 1989-90, 
highlighted by the Media Law Conference, 
February 1990 in Miami. 


MICHAEL A. PISCITELLI 
Chairman 


Member Benefits 


The Member Benefits Committee, dur- 
ing the past year, has continued to expand 
the services and products that have been 
utilized on an ever-increasing scale by the 
Bar membership. 

In the area of services, the committee 
has continued to work closely with the 
Bar-endorsed insurance carrier, Cigna, in 
providing to the members of the Bar and 
their staffs, major medical coverage and a 
host of health related insurance programs. 
At the committee’s request, Cigna has con- 
tinued to explore other insurance services 
that would be beneficial to attorneys and 
their staff. When new services are recom- 
mended and approved, they will be made 
available to the Bar membership. 

The committee has continued to encour- 
age the expanded marketing of the bond 
program known as Jurisco. The committee 
is of the opinion that those members of the 
Bar that are involved in litigation or court- 
related issues are continuing to benefit 
from the use of this unique program. 

Regarding products, the committee is 
proud of its efforts in nurturing and en- 
couraging the ever expanding sales of of- 
fice related products through the NYNEX 
program of office technology products. 
The committee is pleased to announce that 
the Board of Governors recently approved 
the committee’s recommendation to en- 
dorse the Canon line of facsimile products 
for sale to the Bar membership. These fac- 
simile machines will be sold and serviced 
throughout Florida by Delta Business Sys- 
tems and their affiliates. Marketing infor- 
mation concerning the Canon products 
and the discounts offered to the members 
of the Bar will be forthcoming during the 
Annual Meeting in June. 

One great benefit that continues to in- 
crease for the benefit of the Bar member- 
ship are the administrative costs paid to 
The Florida Bar by the service and product 
vendors based on the quarterly sales of 
their services or products. These adminis- 
trative costs are paid into the general 
budget of The Florida Bar, thus helping 
to subsidize many worthwhile projects of 
the Bar. 

The committee will continue to expand 
its agenda in the coming year by research- 
ing and recommending new services or 
products, such as workers’ compensation 
insurance programs tailored to the law of- 
fice workplace. 


WILLIAM F. Humpnuries III 
Chairman 
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Midyear Meeting 


The Midyear Meeting Committee held 
its 9th Annual Midyear Meeting of The 
Florida Bar at Lake Buena Vista Palace 
Hotel, in Lake Buena Vista from January 
11-14, 1989. The committee met the task 
of planning, funding and executing a suc- 
cessful convention in only six months. At- 
tendance at the midyear convention 
reached an all time high, with close to 1000 
attorneys registered to attend and approxi- 
mately 400 more attorneys present to at- 
tend committee and section meetings. Due 
to this record high attendance the space 
allotted for Florida Bar use at the Palace 
Hotel disappeared almost immediately and 
the convention was forced to spill over into 
the adjoining hotel. 

The focal point of the Midyear Meeting 
was high quality educational seminars. The 
convention featured 26 seminars presented 
over four days. These educational seminars 
included an all-day listening and memory 
skills program presented by the Trial Law- 
yers Section; for the first time The Florida 
Bar Journal/ News Editorial Board pre- 
sented a writing skills seminar and the 
Florida Academy of Trial Lawyers and the 
Florida Association for Women Lawyers 
for the first time co-sponsored a seminar 
entitled Effective Trial Lawyer Communi- 
cation and Persuasion. Private interest 
companies such as Attorney’s Title Insur- 
ance, Price Waterhouse and Computerized 
Litigation Support, Inc., also sponsored 
seminars at the Midyear Meeting. 

The all-member luncheon featured Sena- 
tor Jeremiah Denton and attracted over 
300 members. The Florida Academy of 
Trial Lawyers and the Florida Association 
for Women Lawyers sponsored a luncheon 
with attorney Gloria Allred, a famous 
California civil rights attorney and activist, 
as the guest speaker. 

Convention participants also partici- 
pated in a broad range of social activities 
including a reception and evening at 
Church Street Station, a behind the scenes 
tour of Disney and an evening of dining 
and entertainment at Orlando’s King 
Henry’s Feast. 


EpiTH G. OSMAN 
Chairman 


Military Law-Aid to 
Servicemen 


The scope and function of the Mililtary Law- 
Aid to Servicemen Committee is twofold: First, 
to gather and disseminate information, share 


i 


expertise and advise the members of the Bar 
on all matters relating to the practice of mili- 
tary law in Florida; and second, to have general 
jurisdiction regarding any problem which may 
arise relative to the provision of legal services 
to, for, or by members of the military establish- 
ment. Its function shall be to address issues 
unique to representation of military members 
and their families in both civil and criminal 
matters arising within the State of Florida. Fur- 
ther, the committee will consider all possible 
means of enhancing or increasing the coopera- 
tion and communication between the local bar, 
the legal offices, and the judge advocates of the 
various military installations within the state. 

This is the current charter of the Mili- 
tary Law-Aid to Servicemen Committee as 
revised and approved by the Board of 
Governors earlier this year. The committee 
assists lawyers and legal para-professionals 
in providing legal services to military per- 
sonnel and their dependents stationed in 
Florida. It seeks to enhance communica- 
tion between members of the various local 
bars and military attorneys assigned to 
nearby military installations. The commit- 
tee provides information to The Florida 
Bar on military-related substantive law 
and procedures. Florida has the benefit of 
having one of the largest active duty, re- 
tired and reserve military populations of 
any other state. The committee’s programs 
this past year reflects a growing interaction 
and improvement in communication be- 
tween the active duty military legal com- 
munity stationed in Florida and the Bar. 

The 9th Annual Military Law-Aid to 
Servicemen Committee’s: Military Law and 
Legal Assistance Symposium, chaired by 
Capt. Kevin Ambler of MacDill Air Force 
Base in Tampa, was held in conjunction 
with the Midyear Meeting. Approximately 
100 active duty, reserve; and retired mili- 
tary lawyers and several members of The 
Florida Bar attended the day-long series 
of eight lectures on subjects ranging from 
family law, real estate law, wills and pro- 
bate, environmental law, appellate proce- 
dure, ethics, and the legal aspects of drug 
interdiction from the military prospective. 
Major General Keithe Nelson, the judge 
advocate general of the Air Force, spoke 
during a portion of the seminars and was 
featured speaker at the luncheon. 

Operation Standby, a program begun 
several years ago and now adopted by sev- 
eral other state bars, provides military 
attorneys with a list of Florida Bar mem- 
bers who: provide telephonic responses to 
assist military personnel with their legal 
problems. A new directory of Florida Bar 
members participating in this program was 
published this year under the supervision 
of Helen Gundgren of Naples. 


More public information brochures and 
display racks were provided free of charge 
to military installations throughout Flor- 
ida this past year than every before. The 
feedback received by Frank Kriedler, ad- 
ministrator of this program, indicated this 
was one of our most successful outreach 
programs to the nonlawyer military com- 
munity in Florida. 

The committee members have also been 
involved in monitoring and proposed legis- 
lative actions by Congress and the Florida 
Legislature on matters such as absentee 
voting rights of military residents, veterans’ 
benefits, and re-employment rights. The 
committee has also undertaken the respon- 
sibility for revising and updating pertinent 
portions of Bar CLE manuals. 

The committee has been most fortunate 
to benefit from the superb friendly and 
professional expertise of our Bar liaison, 
Peggy Griffin. She continues to be a prime 
catalyst essential to the success of our 
programs this year. Additionally, the com- 
mittee has served very well by its vice 
chairman, Marcus Cornelius of St. 
Augustine, and its secretary and newsletter 
editor, John Copelan of Miami. I appreci- 
ate all the counsel and support I have re- 
ceived as well as the outstanding support 
received from the Bar leadership over the 
past year. 


C. CoLe JEFFRIES, JR. 
LCDR, JAGC, USN 
Chairman 


Out-of-State Practitioner 
It has been a productive year for the 
Out-of-State Practitioner Committee 
(OOSPC). The concept of appointing non- 
resident members to select Bar committees 
in order to monitor issues of concern to 
out-of-state practitioners was inaugurated 
this year with the assistance of Bar Presi- 
dent Rutledge R. Liles. It is hoped that 


these appointments will present a meaning-- 


ful opportunity for our constituency to 
have more input in Bar governance and 
develop better understanding of the con- 
cerns of all nonresident Bar members. 

An inactive category of Bar membership 
has been approved by the Florida Supreme 
Court. The Out-of-State Practitioner Com- 
mittee was instrumental in ensuring that 
the final version of this measure featured 
reasonable requirements for any reactiva- 
tion of Bar membership. An earlier pro- 
posal that had included repassage of the. 
Florida bar examination as a possible con- 
dition of reactivation was stricken from the 
final draft at the urging of the OOSPC. 


The interplay between a possible inac- 
tive membership category and the Bar’s 
CLE requirement presents a likely area for 
focused education of out-of-state lawyers. 
It is still the prevailing sentiment that The 
Florida Bar’s CLE requirement is of mini- 
mal impact on nonresidents already sub- 
ject to a MCLE program of another host 
state bar; nonresidents with no Florida- 
related legal work are otherwise exempt 
from CLER; and those who prefer pure 
Florida-oriented instruction have a ready 
source of taped material from this Bar (to 
include a special free audiotape for Florida 
Bar CLER credit, requestable through 
your out-of-state bar association). How- 
ever, assuming inactive status is a viable 
membership option, the OOSPC plans to 
emphasize the tradeoffs one should con- 
sider in exchange for the apparent $25 
reduction in Bar dues: e.g., loss of a vote 
in Bar elections and failure to be factored 
into reapportionment of the Bar’s Board 
of Governors. 

Other issues have been continuously re- 
viewed by the committee. As a special 
committee studies the issue of a general 
assembly or house of delegates for The 
Florida Bar, we will monitor its impact on 
nonresident members and consider any 
possible changes in our OOSPC configura- 
tion that might assure optimum represen- 
tation for our constituents. If formal 
advocacy by this committee is contem- 
plated to seek amendments to F.S. 
§733.304, we are prepared to lobby for the 
allowance of nonresidents to serve as per- 
sonal representatives in any Florida estate 
matter. The committee continues to seek 
ways to strengthen its relations with our 
three nonresident representatives on the 
Bar’s Board of Governors. 

The committee continues to explore the 
opportunity for some live Florida Bar 
CLE presentation in a non-Florida loca- 
tion possibly produced in conjunction with 
another committee or section. Ideally, this 
seemingly represents a worthwhile pro- 
gram for the OOSPC which could be 
combined with a business meeting and a 
visit with selected Bar leaders. This is shap- 
ing up as a major project for the coming 
year. 


NorMAN J. MATTAR 
Chairman 
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Prepaid Legal Services 
is charged with oversight of the Bar’s rules 
governing legal services plans as contained 
in Ch. 9 of the Rule Regulating The Flor- 
ida Bar and with fostering the growth of 
legal services plans in Florida as a means 
of assisting middle class citizens in obtain- 
ing legal services. The committee also 
works in cooperation with the Florida De- 
partment of Insurance in its oversight of 
plans governed by F.S. Ch. 642. 

During 1988-89, the committee outlined 
a number of potential projects to encour- 
age participation in legal services plans by 
the Bar and the public. It concentrated ef- 
forts on developing a series of articles for 
publication in The Florida Bar Journal. 
The first of these appeared in the Decem- 
ber 1988 issue and two more in the May 
1989 issue. The articles were designed to 
give Florida attorneys an introduction to 
the concept of plans, an overview of their 
history both in Florida and the United 
‘States, an understanding of the regulations 
that govern their operation in Florida, and 
a feel for the day-to-day operation of a 
plan from the attorney’s viewpoint and an 
understanding of how they might become 
involved in legal services plans. 

Other activities of the committee in- 
cluded development of a “marketing” state- 
ment for use by companies licensed by the 
Department of Insurance. This is part of 
an effort to reduce misrepresentation of the 
Bar’s position concerning legal services 
plans and also its relationship to specific 
companies. The marketing statement was 
adopted by the Board of Governors and is 
now before the Department of Insurance 
awaiting inplementation. 

As an outgrowth of the marketing state- 
ment, the committee is also developing a 
position paper on legal services plans for 
consideration by the Board of Governors. 
The purpose is to outline the basic concept 
of plans and set forth the Bar’s current 
position, as well as provide a basic under- 
standing of the dual regulatory system in 
Florida. The paper would educate the me- 
dia, new members of The Florida Bar, and 
new members to the Board of Governors. 

The committee is also beginning a re- 
view of the Bar’s existing rules and regula- 
tions in an effort to make them more 
understandable and to consider whether 
changes are needed to the rules. This re- 
view includes developing a “model” plan 
for attorneys who are interested in devel- 
oping a plan for Bar approval. 

In addition, the committee hopes to de- 
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velop a survey designed to determine the 

public and employers’ knowledge of legal 

services plans in Florida, and of the level 
of satisfaction with existing plans. 

JOHN SCHAEFER 

Chairman 


Probate Rules 


The Probate Rules Committee con- 
cluded four years of hard work by present- 
ing numerous proposed amendments to 
the rules to the Florida Supreme Court, 
which adopted all the amendments, effec- 
tive January 1, 1989. Thanks are due to 
Jean Coker and Rohan Kelley, immediate 
past co-chairs, for their leadership during 
the rules cycle. Of particular importance 
were the adoption of a new fiduciary 
accounting rule (with suggested forms), 
revision of the elective share rule, and 
promulgation of new provisions in re- 
sponse to the recent U.S. Supreme Court 
decision in Tulsa Professional Collection 
Services, Inc. v. Pope, 108 S.Ct. 1340 
(1988). 

One of the committee’s major areas of 
concern in the past year was to promulgate 
rules incorporating procedural matter con- 
tained in the Florida Statutes. The com- 
mittee reviewed all of the Florida Probate 
Code and found a substantial measure of 
procedure. Rule changes were drafted and 
adopted by the committee, submitted to 
the Board of Governors and Executive 
Council of the Real Property, Probate and 
Trust Law Section and then recommended 
to the Supreme Court and subsequently 
adopted. The result is that those matters 
in the Probate Code which were perceived 
to be procedural now have counterparts in 
the rules. 

One of the committee’s major goals is 
to conduct a similar review of F.S. Ch. 
744, governing guardianships. Anticipating 
that the 1989 Legislature will be consider- 
ing possible major changes to that chapter, 
the committee expects to begin work on 
that project at the June Annual Meeting. 

The committee is now studying recom- 
mendations that will be submitted to the 
Supreme Court in 1992 and actively en- 
courages the participation of the bench 
and Bar in the rule-making process by the 
submission of proposed changes, additions 
or deletions and attendance at meetings of 
the committee. 


JAMES D. Camp, JR. 
H. LAURENCE COOPER, JR. 
Co-chairmen 


Professional Ethics 


The Professional Ethics Committee con- 
tinues to be one of the most active Bar 
committees. In 1988-1989 the committee 
issued 16 formal written opinions which 
were immediately made available by publi- 
cation in The Florida Bar News. In addi- 
tion to the formal opinions published by 
the committee, The Florida Bar staff issues 
approximately 250 oral opinions per week 
on the “ethics hotline” and will also issue 
over 700 informal written opinions on an 
annual basis in response to specific in- 
stances of anticipated conduct by members 
of the Bar. 

The committee is currently composed of 
38 members. Due to increased interest in 
the committee, consideration is being given 
to increasing the committee size for the 
1989-1990 year. 

The members of the Professional Ethics 
Committee must read several hundred 
pages of backup material before each 
meeting and must be prepared to discuss 
and vote on the questions which are 
presented. Committee members continue 
unselfishly to devote the time that is neces- 
sary to prepare themselves properly and 
continue to attend meetings on a regular 
basis. 

The committee met three times in 1988 
in January, June and September. Due to 
the comprehensive backup materials pro- 
vided by staff and the individual prepara- 
tion by the committee members, additional 
meetings were not needed. 

The committee continued to review and 
withdraw obsolete opinions contained in 
the bound volumes of Professional Ethics 
Opinions. Last year 14 such opinions deal- 
ing primarily with referral fees which have 
now been legitimated under the Rules 
Regulating The Florida Bar were with- 
drawn. 

For the first time in many years, a for- 
mal opinion of the committee was ap- 
pealed to the Board of Governors. The 
opinion, 88-14, which deals with ex parte 
communications by a plaintiff's attorney 
with former managers and former employ- 
ees of a defendant corporation, was unani- 
mously affirmed after oral argument by 
the Board of Governors of The Florida 
Bar at their March 1989 meeting. 

The workload of the committee will 
most certainly increase as the Bar becomes 
larger and as more questions arise under 
the Rules Regulating The Florida Bar. The 
increase in the number of committee mem- 
bers together with the time and effort ex- 
pended by each of them will continue to 


enable the committee to address timely and 
thoroughly ethical issues effecting each of us. 


Louis-B. VocELLE, Jr. 
Chairman 


Professional Stress 

The purpose and goal of the Profes- 
sional Stress Committee is to educate 
members of the Bar on skills and tech- 
niques with which to manage the stress of 
the modern day practice of law. The con- 
tinually increasing levels of attendance and 
the high popularity ratings given by law- 
yers and their family members to programs 
and seminars offered by our committee has 
convinced us of the need for this informa- 
tion, and the receptive attitude among the 
membership toward such opportunities. 

The 1988-89 program year marked our 
first participation in the bridge-the-gap 
seminar presented by the Young Lawyers 
Division. Involvement in those seminars is 
an integral part of our committee’s effort 
to educate all Bar members about early 
warning signs of stress and some practical 
behavioral and mental responses, so that 
the detrimental effects of the stress in our 
professional lives are minimized. 

Committee members also continue to so- 
licit articles for publication in the 
Stresslines column of The Florida Bar 
News. Our goal is to publish that column 
once each month on a variety of topics 
including time management and organiza- 
tion, nutrition, exercise and effective 
communication. 

The committee focus has been to pro- 
vide quality programs and services at the 
midyear and annual meetings of the Bar, 
as well as an annual CLE program. Our 
1988 Annual Meeting luncheon drew over 
300 people to hear popular talk show per- 
sonality and author, Dr.. Wayne Dyer. Dr. 


Dyer followed his luncheon address with - 


a two-hour seminar attended by 120 peo- 
ple on the topic of personal happiness. 

At the Midyear Meeting our blood pres- 
sure checking station administered by the 
Central Florida Chapter of the American 
Heart Association was a popular spot with 
lawyers taking advantage of the opportu- 
nity to monitor that particular stress 
indicator and gather free information bro- 
chures. 

In light of the positive response, the 
committee voted to present two programs 
at the upcoming Annual Meeting. Our 
morning seminar will focus on identifying 
our communication styles as lawyers and 
applying that knowledge to our parenting 
roles. Following that presentation, the Pro- 


fessional Stress Committee is cosponsoring 
with the Practice Management and Tech- 
nology Section a luncheon featuring 
lawyer/author Jay Foonberg on the topic 
of choosing clients better to earn more, 
work less, and enjoy more time with family 
and self. 

Finally, the Professional Stress Commit- 
tee is working through the American Bar 
Association to gather information and re- 
sources to enable the committee to stay in 
the forefront of providing service to Bar 
members in their effort to manage the 
stress of law practice in modern business. 


JANICE BUSH 
Chairman 


Public Relations 

For the past three years The Florida Bar 
has had an advertising agency to assist the 
organization in creative and production 
work for radio and television spots. Be- 
cause of the uniqueness of the legal 
profession and the complexity of public 
perception, a single agency is selected and 
a relationship developed over time so 
agency personnel can learn and understand 
the problems and bring consistency to a 
long-range plan. 

The Public Relations Committee set cri- 
teria for selecting a new agency and. 
approved requests for proposals to be sent 
to nine Florida advertising agencies. The 
committee then evaluated four specific pro- 
posals, selecting two agencies for personal 
presentations to the full committee. As a 
result, Beber Silverstein and Partners of 
Miami was selected for recommendation 
to the Bar’s Board of Governors. The 
Board accepted the committee’s recom- 
mendation at its January meeting. 

Under the oversight of the committee, 
one of the first projects for the agency was 
development of a five-year plan for paid 
media access. The plan was presented to 
the governing board at the March meeting. 

At the request of the committee (and 
authorized by Standing Board Policy), the 
president appointed liaison representatives 
from the sections to be on the Public Rela- 
tions Committee. Section representatives 
were invited to participate in all committee 
meetings and to share the minutes with the 
sections. 

The committee approved the three televi- 
sion spots aired statewide in November. 
The spots featured unrehearsed testimony 
by clients who received pro bono services 
from their lawyers. Subsequent public poll- 
ing research showed an increase in positive 


THE FLORIDA BAR JOURNAL/JUNE 1989 61 


public perception. Some 15 percent addi- 
tional persons believe that lawyers provide 
free legal services as a result of the three- 
week campaign. The Public Relations- 
Committee voted to recommend to the 
Board of Governors that such activity be 
continued in the future. 

The committee also approved a series of 
three radio spots featuring the voice track 
of the television spots aired in November. 
The radio spots were broadcast in markets 
throughout Florida in March as a “recall” 
campaign. 

During the previous year The Florida 
Bar produced a public service television 
commercial on illiteracy, featuring the 
“800” telephone number of the Florida Lit- 
eracy Coalition. The Florida Bar then sold 
the rights to the Arkansas Bar Association 
for modification and use in that state, thus 
recouping some of the original expense to 
produce the spot. 

The committee also approved a con- 
sumer pamphlet on the rights and respon- 
sibilities of new adults upon turning 18 
years-of-age. The pamphlet was written by 
the Law Related Education Committee for 
distribution during Law Week. 


RICHARD B. BusH 
Chairman 


Public Utilities Law 


The past year has been an active one in 
the area of public utilities. There is re- 
newed interest especially due to the current 
legislative session and Sunset review of the 
jurisdiction of the Florida Public Service 
Commission. The Public Utilities Law 
Committee (PUL) participated in the Bar’s 
Super Seminar at the Annual Meeting in 
Orlando. The committee contributed a 
program on the jurisdiction of the Florida 
Public Service Commission over electric, 
gas, telephone and water and sewer utili- 
ties. Committee member Mike Twomey 
took on the responsibility for the commit- 
tee’s presentation which was well attended. 
The committee also held a luncheon at the 
Annual Meeting, with the past chairman 
of the ABA/PUL committee speaking on 
meaningful ways to expand the commit- 
tee’s service to the Bar and insights into the 
activities of the ABA’s committee. 

To assist the committee in defining a 
larger role and to increase participation, 
the committee decided to circulate a survey 
to a portion of the Bar membership for 
interest in the PUL committee under the 
able supervision of D. A. Brodnick, vice 
chairman and Peggy Griffin, program co- 


in 


ordinator. At the general meeting of the 
committee in September 1988, a CLE 
seminar on the sunset of the jurisdiction 
of the Florida Public Service Commission 
was planned for the Midyear Meeting. In 
addition, the committee proposed a tour 
of the Stanton Energy Project as part of 
the committee’s participation in the 1989 
Annual Meeting in Orlando. 

Participants at the committee’s CLE 
seminar held at the Midyear Meeting in- 
cluded the current chairman of the Florida 
Public Service Commission, Michael 
Wilson, and former commissioner, Susan 
Leisner, as well as representatives of the 
public utility industries in Florida. The 
seminar was informative and offered in- 
sights into the future of the jurisdiction of 
the Public Service Commission and regula- 
tion of the utility industry. Major topics 
discussed included the sunset review pro- 
cess conducted by the PSC itself, how 
‘regulation serves the public interest, co- 
generation issues, competition, water and 
sewer issues, contributions in aid of con- 
struction, deregulation of the telephone 
industry, allocation of service areas of elec- 
tric utilities, and questions as to whether 
the sunset review process by the legislature 
is really beneficial. 

At the committee’s meeting, a detailed 
presentation was made on the proposed 
tour of the Stanton Energy Project oper- 
ated by the Orlando Utility Commission. 
In addition, the results of the survey of Bar 
members were discussed with committee 
members. The survey will be helpful to the 
committee in long range planning. 

The past year has been an active, fruitful 
year for the PUL committee as it continues 
its active participation in the Bar’s activi- 
ties and educational programs on public 
utility issues. The committee especially ap- 
preciates the active support and able 
assistance of PSC Chairman Mike Wilson 
and the Division of Legal Services of the 
PSC. 


JOHN R. MARKS 
Chairman 


Small Claims Rules 

The Small Claims Rules Committee has 
just completed a very successful four-year 
cycle. The committee considered many 
proposals, most of which were approved. 

In September the Florida Supreme 
Court rendered its decision regarding the 
petition of The Florida Bar to amend the 
Small Claims Rules, Case No. 71687. The 
Florida Supreme Court approved all of the 


proposals of The Florida Bar with the ex- 
ception of the proposal to increase the 
scope of the small claims rule from $2,500 
to $5,000 and the proposal to require 
judges to preside personally over pretrial 
conferences in small claims cases. The lat- 
ter two proposals were nearly unanimously 
supported by the members of the Small 
Claims Rules Committee and the Board 
of Governors of The Florida Bar. How- 
ever, the Conference of County Court 
Judges opposed the proposals thus, and 
the Florida Supreme Court declined ap- 
proval. 

No new proposals are pending before 

the committee; however, any member may 
send proposed rule changes to the chair- 
man. 
It has been a pleasure serving as chair- 
man, and I thank all the members of the 
committee who have worked so diligently 
and attended our meetings over the years. 


PAuL SIDNEY ELLIOTT 
Chairman 


Student Education and 
Admissions to the Bar 


This past year was a very active and 
productive year for the Student Education 
and Admissions to the Bar Committee. At 
the 1988 Florida Bar Annual Meeting we 
sponsored our annual mini academic con- 
clave. The panel consisted of Culver Smith 
from Tampa, Ellis Rubin of Miami, 
Robert Goldman of Miami, Judge Kendall 
Sharp of Orlando, Dean Tom Read of 
Hastings Law School in San Francisco 
(formerly of the University of Florida) and 
Burton Young of Miami as the moderator. 
Steve Tabano from The Florida Bar also 
served as a panelist, and we again would 
like to thank all panel members for their 
participation in this worthwhile program. 
All attendees received ethics CLER credit 
as well. Two second-year law students were 
posed with hypothetical ethical problems 
and asked to respond to questions from 
the panel. 

This year Justice Stephen Grimes has 
agreed to be our panel moderator. The 
topic of our program will be “The Ethical 
Dilemma” and will again take place at the 
Annual Meeting. It is anticipated that 
three hours in ethics CLER will be 
awarded to attendees. 

In last year’s annual report Chairman 
David Young reported that a meeting was 
to take place between representatives of 
our committee and the Supreme Court re- 
garding our responsibilities to the member- 
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ship of The Florida Bar regarding admis- 
sions. I am pleased to report that in 
January 1989, at the Midyear Meeting, 
representatives of the committee met with 
representatives of the Board of Bar Exam- 
iners and Justice Grimes. It was agreed at 
this meeting that the Student Education 
and Admissions to the Bar Committee 
could meet to make recommendations re- 
garding the application process to The 
Florida Bar. 

By the time you read this the committee 
will have met and have begun drafting and 
hopefully completed proposals which will 
be submitted to both the Bar Examiners 
and the Supreme Court. 

It is my hope that any past animosity 
among the people involved in this issue is 
at last behind us and that we can all work 
together for a better Florida Bar. 

Ross Goodman of Pensacola will be the 
committee chairman for the 1989-1990 
year. All committee members look for- 
ward to working with him during his term. 

As chairman, I would like to extend my 
personal thanks to Florida Bar Staff for 
their assistance this past year. We could 
not serve The Florida Bar without their 
competence and sincere interest in Florida 
Bar activities. 

I am proud to be a member of the best 
Bar in the nation and was happy to serve 
it as chairman of this committee for the 
1988-1989 year. 


Rex J. Forp 
Chairman 


Tax Certification 


The Tax Certification Committee meets 
once a month throughout the entire year. 
In preparation for these meetings, all ap- 
plications for advanced continuing legal 
education (ACLE) to be applied toward 
qualification for tax certification or recerti- 
fication are reviewed in depth by at least 
two members of the committee prior to 
each meeting. 

The committee attempts to ensure a uni- 
form system of awarding credit for ACLE 
activities which does not vary from year 
to year as the Tax Certification Committee 
changes. The committee relies on very de- 
tailed, specific standards for awarding 
ACLE credit. All applicants for ACLE 
credit in the taxation area are encouraged 
to review the information previously fur- 
nished concerning these guidelines or to 
request copies of the guidelines from The 
Florida Bar staff prior to applying for 
ACLE credit. 
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As in past years, the committee pro- 
cessed applications and provided examina- 
tions for all applicants for tax certification. 
In addition, during this year the committee 
supervised and reviewed the first recertifi- 
cation process since the initial certification 
of members in the area of taxation. Of 
the 194 members initially certified in taxa- 
tion in 1983, 154 applied for recertifica- 
tion. To date, the committee recommended 
for recertification and reports that 152 
lawyers have been recertified in the area 
of taxation. One applicant was denied re- 
certification and one application is still 
pending. 

The committee has conducted an in- 
depth review of its guidelines and standing 
policies. The committee has also worked 
to increase the involvement of the tax bar 
in the certification program, including 
working with the standing committees and 
members of the Tax Section of The Flor- 
ida Bar. The committee continues to 
believe that certification, including tax cer- 
tification, can be beneficial both to the Bar 
and the public. The committee believes 
that there is a degree of confusion and mis- 
understanding for both the Bar and the 
public concerning the difference between 
the certification program and the designa- 
tion program. The committee has worked 
with the Board of Certification, Designa- 
tion and Education during the past year 
to consider a more liberal standard for 
qualification for tax certification if the des- 
ignation program is terminated. 

The committee continues to believe that 
an effort is needed to increase public 
awareness of the certification program and 
to educate members of the public, the Bar 
and the Tax Section of The Florida Bar 
concerning the benefits that may be de- 
rived from participation in the certification 
program. 


GERALD T. HART 
Chairman 


Traffic Court Rules 

The Traffic Court Rules Committee fin- 
ished the 1988 year with the approval of a 
major revision to the rules used in criminal 
traffic cases and implied consent hearings 
by the Florida Supreme Court. Thereafter, 
the intention of the committee was directed 
to a seminar given on the “Guts of Crimi- 
nal and Noncriminal Traffic Cases,” which 
was presented on January 14, 1989, in 
Orlando at The Bar’s Midyear Meeting. 
The committee looks forward to new chal- 
lenges concerning the constitutional 


amendment which turns over infraction 
cases to hearing officers. 


Jon H. GUTMACHER 
Chairman 


Unlicensed Practice 
of Law 

This has been a year of progress and 
accomplishment for the Unlicensed Prac- 
tice of Law Committee. The rule changes 
implemented in January 1987 allowing the 
committee to issue proposed advisory 
opinions are firmly in place. A large part 
of the UPL Committee’s time is spent com- 
plying with the procedures for the issuance 
of advisory opinions which require public 
notice, a public hearing and a written pro- 
posed advisory opinion to be drafted and 
filed with the Supreme Court of Florida. 

The committee has continued to be in- 
volved in the first UPL advisory opinion 
issued by the Florida Supreme Court on 
February 4, 1988, on whether HRS coun- 
selors could properly draft pleadings and 
appear in court in conjunction with “non- 
contested” dependency cases. In its opin- 
ion, the Florida Supreme Court held that 
the activities of HRS counselors in de- 
pendency proceedings was the practice of 
law. However, the Florida Supreme Court 
instructed the chief justice to appoint an 
ad hoc committee to study the problem 
and make recommendations to the court 
after which the court would make a further 
ruling. Robert M. Sondak, past chairman 
of the UPL committee, was appointed to 
the ad hoc committee. The recommenda- 
tions of the ad hoc committee were filed 
with the court on February 1, 1989. Since 
then, HRS has filed a response to the re- 
port and recommendations of the ad hoc 
committee and the proceedings continue. 
The significance of the UPL Committee’s 
proposed advisory opinion cannot be un- 
derstated as it has highlighted the severe 
problems with the dependency process and 
has focused attention on a system in need 
of much improvement. 

In addition to the HRS advisory opin- 
ion, the standing committee issued a 
proposed advisory opinion on whether it 
is the unlicensed practice of law for a 
nonlawyer to prepare the notice to owner 
required by F.S. §713.02(2) and the no- 
tice to contractor required by F.S. 
§713.23(1)(d). Twenty-three individuals at- 
tended the public hearing on the me- 
chanic’s lien matter and the committee 
received written testimony from four indi- 
viduals. On November 10, 1988, the UPL 


Committee filed its proposed advisory 
opinion with the Florida Supreme Court 
finding that nonlawyer preparation and 
completion of the notice to owner and pre- 
liminary notice is the practice of law but 
is authorized. The committee has recom- 
mended to the court that nonlawyers may 
complete and serve the notices. In addi- 
tion, the standing committee requested 
that the Supreme Court of Florida ap- 
prove a form notice to owner and prelimi- 
nary notice for use by nonlawyers. As of 
this writing, the Supreme Court of Florida 
had not ruled on the proposed advisory 
opinion. 

The UPL Committee is presently in- 
volved in determining whether to issue an 
opinion on whether it is the unlicensed 
practice of law for a nonlawyer to render 
advice as to the design of a pension plan 
and/or draft or amend a pension plan for 
another. A public hearing was held on 
January 12, 1989, and much written testi- 
mony has been received. After reviewing 
the testimony at their April meeting, the 
UPL Committee will then determine 
whether to issue an opinion. 

The opinion process has developed into 
a time-consuming responsibility of the 
UPL Committee. However, the availability 
of unlicensed practice of law opinions to 
those who inquire has allowed the commit- 
tee to provide guidance to nonlawyers 
concerned that their activities may violate 
the rules against the unlicensed practice of 
law. 

The number of UPL complaints received 
by the Bar is rising slowly. The UPL Com- 
mittee receives close to 300 complaints or 
referrals each year. A large percentage of 
the referrals is assigned to one of the 29 
UPL circuit committees for investigation. 
Recommendations for disposition are 
made from the circuit committees to the 
standing committee on UPL. Recommen- 
dations for litigation approved by the 
standing committee are then presented to 
the Board of Governors for approval prior 
to filing a petition with the Supreme Court 
of Florida. 

A large portion of the committee’s 
resources has continued to go toward in- 
vestigating unlicensed immigration “con- 
sultants.” In the first nine months of this 
year, 34 complaints were received in this 
area. In addition to investigating these 
complaints through the circuit committees, 
the standing committee has been involved 
with encouraging legislation which would 
crack down on misrepresentations by some 
nonlawyer “notarios” who suggest they are 
authorized to provide legal services. 
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Robert M. Sondak served on the Gover- 
nor’s Study Commission on Notaries Pub- 
lic and UPL staff counsel and testified 
before the commission with regard to the 
notario publico issue. Numerous reforms 
to the existing law have been recom- 
mended by the commission. 

The UPL Committee performs the same 
functions regarding nonlawyers as griev- 
ance committees and the Board of Bar 
Examiners perform for members of the 
Bar and candidates for admission to the 
Bar assuring members of the public will 
not be victimized by consumer fraud which 
would otherwise cause great public harm. 


JosePH R. 
Chairman 


Voluntary Bar Liaison 

During the 1988-89 year, the Voluntary 
Bar Liaison Committee completed a num- 
ber of projects supporting local voluntary 
bar groups. 

The Voluntary Bar Leaders Conference 
is scheduled for July 21, 1989, in Marco 
Island and will be held in conjunction with 
a Board of Governors’ meeting. The chair- 
man of the Voluntary Bar Leaders Confer- 
ence is David Montgomery of Bradenton. 
The conference, co-sponsored by the Flor- 
ida Council of Bar Association Presidents, 
is the annual leadership training institute 
specifically designed to provide additional 
opportunities to work on solutions to 
problems regarding public relations in the 
administration of local and voluntary bar 
associations. The open forum of bar lead- 
ers on current topics of interest provides a 
discussion of issues of mutual concern to 
local and voluntary bar associations and 
The Florida Bar. The open forum is an 
opportunity for local bar leaders to give 
input on important issues facing the organ- 
ized Bar in the legal profession. 

The second annual dinner honoring out- 
going presidents of voluntary bar associa- 
tions will be held in Orlando on June 15. 
The dinner is jointly sponsored by the Vol- 
untary Bar Liaison Committee and the 
Florida Council of Bar Association Presi- 
dents. Its purpose is to recognize Bar 
leadership at the grassroots. We hope this 
event will result in a strengthening of ties 
between voluntary bar leaders and a shar- 
ing of ideas in preparing for building a 
stronger Bar. The dinner was begun last 
year under the guidance of Jeffrey Arnold. 

The Spotlight Page in The Florida Bar 
Journal recognizes the activities of volun- 
tary and local bar associations. The pro- 
ject, resulting in the sharing of ideas 


among local and voluntary bar groups, re- 
places the discontinued annual award of 
merit program. A copy of the Spotlight 
Page highlighting a local bar program is 
cast in metal and presented to that local 
bar association. The page is organized by 
Catherine Royce, executive director of the 
Palm Beach County Bar Association. 

Through the Law Week Subcommittee, 
the committee continued its coordination 
and assistance to local and voluntary bars 
in producing Law Week activities. The 
1989 statewide chairman of the Law Week 
Committee is Hugh Trees. The committee 
conducted a one-day workshop for local 
and voluntary bars on the subject. Many 
Law Week activities were coordinated and 
assisted from our committee’s efforts. 

The Voluntary Bar Liaison Committee 
continued to publish Bar to Bar Briefs, a 
newsletter distributed to voluntary and lo- 
cal bar associations. The newsletter is de- 
signed to disseminate information of 
mutual concern and establish a closer 
working relationship between The Florida 
Bar and the local and voluntary bar asso- 
ciations. Bar to Bar Briefs is published and 
edited by Florida Bar staffperson, Darlene 
Kelly. 

Our committee has worked closely with 
The Florida Bar in the effort to establish 
a general assembly. It is the feeling of our 
committee that such an effort will increase 
the ability of local bars to participate in 
Florida Bar decision-making processes. 

The goal of the Voluntary Bar Liaison 
Committee is to assist local and voluntary 
bar associations in developing programs 
and training members for service. These 
programs have had a significant impact in 
the attainment of the committee’s goals. 


Ky M. Kocu 
Chairman 


Workers’ Compensation 
Rules 


The Workers’ Compensation Rules 
Committee completed its four-year cycle 
work on the revised rules of procedure 
which were approved by the Florida Su- 
preme Court. The revised rules went into 
effect January 1, 1989. Revisions were con- 
cerned primarily with codification of exist- 
ing informal procedure and practice and 
were designed to promote uniformity 
among the districts throughout the state. 
Significant revisions were made in rules 
dealing with ripeness, discovery, attorney 
retainer agreements, procedure for determi- 
nation of attorney’s fees, notice of hear- 
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ings, proceedings by telephone, emergency 
conferences, motion practice, and rule nisi 
proceedings. Also, included for the first 
time were recommended forms for use in 
workers’ compensation proceedings. 

The committee has appointed Nancy L. 
Cavey to work with Florida Bar staff to 
correct any typographical errors and make 
any necessary stylistic corrections in the 
rules. Deputy Commissioner Patrick J. 
Murphy was appointed as the committee’s 
reporter to receive orders from the various 
deputy commissioners construing the new 
or revised rules. The committee rejected 
any emergency rules dealing with the new 
statute assigning the deputy commissioners 
with jurisdiction to hear and determine 
damages to infants suffering birth-related 
brain or spinal cord injuries. The commit- 
tee also considered and rejected any 
emergency rules at this time dealing with 
discovery, deletion of superfluous appel- 
late rules, ex parte motion hearings, 
pretrial listing of witnesses, referral of at- 
torney’s fees, and other matters. 

The committee will continue to monitor 
the revised rules of procedure and study 
upcoming legislative changes in consider- 
ing rule changes over the next four-year 
cycle. 


WILLIAM G. BERZAK 
Chairman 


Get answers 


to questions on substantive 
law or procedure from 
SCOPE 

(Seek Counsel of 
Professional Experience) 
panel volunteers, 

or answers to general 
questions on law practice 
from Silent Partner 
volunteers. 


Free. 


800/342-8060 or 
904/561-5600 
Projects of the 

Young Lawyers Division 


The Florida Bar 


Foundation 

In January 1989, the Florida Supreme 
Court approved mandatory IOTA and 
Florida joined the now 17 states which re- 
quire lawyers to participate in this unique 
approach to funding law-related charitable 
activities. Across the country, IOTA has 
become one of the most successful public 
service endeavors of the organized bar. 

When the Foundation petitioned the 
court for mandatory IOTA, it recognized 
that it faced many challenges. The first 
challenge, of course, was to secure court 
approval. The next is to implement man- 
datory IOTA fairly and efficiently. But the 
most important challenge is to ensure that 
IOTA funds meet the court’s goals for 
service to the public. 

The challenges ahead for the Founda- 
tion are many. First, development of a 
simple and instructive rule to implement 
mandatory IOTA. The Foundation 
worked with Florida Bar staff in drafting 
that proposed rule which was submitted 
to the court in late March 1989 and pub- 
lished for comment in the May i issue of 
The Florida Bar News. Also submitted to 
the court was a new plan for Foundation 
governance proposed jointly by the Bar 
and Foundation at the court’s request. 

To meet the challenge of implementing 
a mandatory IOTA plan, the Foundation 
will distribute IOTA information to finan- 
cial institutions and is working with an 
advisory committee of key financial institu- 
tion representatives to ensure that IOTA 
accounts are properly handled. The Foun- 
dation will also mail the enrollment forms 
and an IOTA handbook to all in-state law- 
yers well in advance of IOTA’s mandatory 
participation date. The Foundation will 
send speakers to bar association meetings, 
law firm administrator groups, publish ar- 
ticles in the Bar News, and will respond to 
individual quotations and requests for 
assistance. 

There will undoubtedly be some snags, 
most likely in getting small community 
owned banks or savings and loan associa- 
tions on track with IOTA, but the Foun- 
dation is confident that its eight years of 
experience, and the collective experience of 


the country’s other mandatory IOTA 
plans, will help provide for a smooth tran- 
sition to mandatory. 

Although securing mandatory IOTA 
and additional revenue for its charitable 
programs was the Foundation’s challenge 
a year ago, the more important challenge 
ahead is in granting the increased funds to 
further the court’s goals. While the court 
set the three purposes for IOTA funds 
when it first adopted IOTA, it left to the 
Foundation decisions about how and to 
whom the funds would be awarded. 

Over the past eight years the Founda- 
tion has worked closely with the organized 
Bar, the judiciary, its grant communities, 
and the lay public to develop and refine 
IOTA’s grant programs. Each grant pro- 
gram has its own committee of the Foun- 
dation. Membership in the Foundation is 
not required for committee service, and 
committees are comprised of Foundation 
directors, Bar section and committee mem- 
bers, representatives of state and local 
government, and the lay public. Commit- 
tee members review grant applications, 
conduct on-site visits of applicant opera- 
tions, and recommend for Foundation 
board action specific grant awards and 
policy governing the operation of their re- 
spective grant programs. 

The bulk of IOTA grants, 80 percent, 
has been awarded to a fairly constant 
group of bar-sponsored legal aid societies, 
federally-funded Legal Services Corpora- 
tion grantees, law school civil clinics, and 
private or church-related legal aid pro- 
grams. Administration of justice grants 
which have generally received 10 percent 
of annual IOTA grant allocations range 
from start-up costs for a bar-sponsored 
citizens dispute settlement center, and 
funds for a circuit court to develop an 
automated civil case management system, 
to operating support for the Florida Law 
Related Education Association, an out- 
growth of The Florida Bar Youth and Law 
Committee. IOTA support for law stu- 
dents of five percent of annual grant funds 
is limited to students at accredited Florida 
law schools who undertake specific public 
service projects. 

Although the Foundation has specific 
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performance criteria for grantees, it recog- 
nizes the need for flexibility so that new 
and unique programs can compete for 
funding. Those who have served on an 
IOTA grant committee know that there is 
plenty of information available on which 
to base grant recommendations, but that 
synthesizing that information, ensuring 
some consistency in funding decisions and 
assessing whether grant awards are leading 
toward accomplishment of long-term goals 
will always be a challenge. 

Another and more basic challenge is ac- 
cepting that despite a high-quality pool of 
applicants, a rigorous grant review process 
and a thorough system of accountability 
for funds awarded, grantmaking is, and 
will always be, an art, not a science. A 
grantmaker can only expect reasonable as- 
surance that the organization receiving 
funds will accomplish its goals. 

To reach that point of reasonable assur- 
ance, the Foundation involves in grant de- 
cisions its various constituencies and ex- 
perts in the fields it funds. It assures itself, 
to the extent possible, that IOTA is the 
most appropriate funding source, that 
IOTA support is needed, and, when appro- 
priate, that an applicant is likely to be suc- 
cessful in obtaining long-range support 
from other sources after IOTA start-up 
funds have run out. The Foundation deter- 
mines that an applicant is in touch with its 
own community so that its priorities and 
goals are realistic, that its staff and volun- 
teers are adequate to the task, and that it 
had the ability to evaluate its own efforts 
objectively. 

With the coming of mandatory IOTA, 
the process of reassessing and refining the 
IOTA grant programs will begin again. 
Plans are already underway for a broad- 
based commission to study legal services 
in Florida and recommend to the Founda- 
tion how to expand the quantity and 
improve the quality of IOTA-funded legal 
services. The administration of justice sub- 
committee will through statewide confer- 
ences and meetings continue to chart a 
course toward long term and significant 
improvements in our justice system, and 
the law schools will be challenged to 

(continued on page 92) 


FAMILY 


Bankruptcy — The Ultimate Revenge? 


ankruptcy need not be the ulti- 
mate revenge. 
You have been chasing a less 
than cooperative opposing 
party, who has played games with discov- 
ery, manipulated income, and hidden 
assets. Now, to your great surprise, the op- 
posing party has come to the bargaining 
table offering to assume virtually all of the 
parties’ jointly incurred debts, make sub- 
stantial future lump sum or periodic 
payments to your client and pay a good 
part of your attorney’s fees. You cannot 
help wondering whether the opposing 
party is laying a land mine to saddle your 
client with the debts and the lump sum 
payments: bankruptcy! 

This article will deal with one aspect of 
the Bankruptcy Code only: what consti- 
tutes a nondischargeable debt for spousal 
support, child support or maintenance. 
Necessary ingredients will be set out for 
drafting a marital settlement agreement or 
a final judgment in such a way as to avoid 
dischargeability in bankruptcy. Specific cri- 
teria have developed in the case law that 
the bankruptcy courts use to determine 
nondischargeability. Given that this state’s 
new equitable distribution statute requires 
that the court make an equitable distribu- 
tion before considering alimony,! it is 
crucial that the final judgments and mari- 
tal settlement agreements be carefully 
drafted. 


The Code 

Section 523(a)(5), (B) of the Bankruptcy 
Code states that a discharge under Ch. 7, 
Ch. 11 or Ch. 13 will not discharge an 
individual debtor from any debt 


(5) to a spouse, former spouse, or child of the 
debtor, for alimony to, maintenance for, or 
support of both spouse or child, in connection 
with the separation agreement, divorce decree 
or other order of a court of record, determina- 
tion made in accordance with State or territo- 
rial law by a governmental unit, or property 
settlement agreement .... 
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(B) such debt includes a liability designated 
as alimony, maintenance or support, unless 
such liability is actually in the nature of ali- 
mony, maintenance, or support;? 


General Background 

Because the policy behind the Bank- 
ruptcy Code is to provide a debtor with a 
fresh start, it is assumed first that a debt is 
dischargeable.3 Further, it is settled law 
that exceptions to discharging debts under 
11 USC §523(a)(5)(B) are strictly con- 
strued against the objecting creditor; the 
burden is on the creditor to prove the ex- 
ception to dischargeability.4 Additionally, 
language in marital settlement agreements 
providing that obligations flowing from 
payor to payee are not dischargeable are 
invalid as against public policy.> 

The most important criteria in determin- 
ing whether the court will find a marital 
debt not dischargeable is the substance of 
the agreement or final judgment as a whole 
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as opposed to the form. In other words, 
the bankruptcy court reviews the entire 
agreement to determine the accuracy of the 
alimony or support labels. The bankruptcy 
courts have repeatedly found that labeling 
a payment alimony in a settlement agree- 
ment is not necessarily determinative of the 
nature of such awards in a bankruptcy 
context.® Further, the courts have repeat- 
edly held federal, not state law, controls 
the determination whether an obligation is 
support or maintenance and is thus non- 
dischargeable as opposed to a discharge- 
able property settlement.’ Importantly, 
alimony and support obligations may in- 
clude both payment of money or transfer- 
ring of property.’ Additionally, the ali- 
mony and support obligations may include 
payments to third party creditors. The key 
is whether the debt is imposed to discharge 
a state duty of support.? 


Criteria for Nondischargeability 

In determining the substance over form 
issue, the court in In re White, 84 B.R. 
818, 821-822 (Bankr. M.D. Fla. 1988), and 
In re Campbell, 74 B.R. 805, 810 (Bankr. 
M.D. Fla. 1987), listed the factors to be 
considered in determining whether an obli- 
gation is nondischargeable alimony, child 
support or maintenance. The factors are 
as follows: 

1. Whether the obligation is subject to 
contingency such as remarriage or death. 

2. Whether payment appears to balance 
disparate incomes. 

3. Whether the obligation is payable in 
installments or lump sum. 

4. Whether there are minor children. 

5. Whether there was a need for support 
at the time it was awarded. 

6. The health and education of the 
payee. 

7. The structure and terms of the final 
decree. 

8. Whether the award is modifiable. 

9. The means of enforcing the award. 
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10. Whether there was a division of 
property and debts. 


Payments Made to Third Parties 

One of the most recurring problems for 
the practitioner is whether payments to 
third parties are dischargeable. Payments 
of debts to third parties for support are 
enforceable by contempt while those pay- 
ments which constitute a property settle- 
ment are enforceable only under regular 
creditor-debtor law.!° In bankruptcy, pay- 
ments to third party creditors also receive 
disparate treatment. 

The cases are fact intensive. While in 
general, hold-harmless provisions allow 
dischargeability, there are exceptions to 
the rule. In In re Berman, 26 B.R. 301 
(Bankr. S.D. Fla. 1982), the court relied 
upon a House Report interpreting 
§523(a)(5)(B) of the Bankruptcy Code to 
reason that the cited provision would 
make payments to third parties nondis- 
chargeable if they resulted “from an 
agreement by the debtor to hold the 
debtor’s spouse harmless on joint debts, to 
the extent that the agreement is in the pay- 
ment of alimony, maintenance or support 
of the spouse.”!! 

In order to resolve the conflict, the court 
in In re French, 19 B.R. 255 (Bankr. M.D. 
Fla. 1982), looked for a nexus between the 
hold-harmless provision and the support 
of the minor child. Accordingly, in In re 
Stockdill, 89 B.R. 978 (Bankr. S.D. Fla. 
1988), the parties had an agreement which 
stated: 

In the event creditors cannot be paid and sup- 
port and alimony payments are made, the 
creditors’ payments shall be those defaulted and 
not the child support and alimony. Federal law 
provides relief to the husband, if he. so elects, 
the wife will be held harmless from the credi- 
tors’ efforts in making her pay those [all-family] 
bills [incurred during the marriage].! 

The Stockdill court reasoned that because 
the final judgment created a strong infer- 
ence that the circuit court found it neces- 
sary to provide for both support of the 
ex-wife and the children that a nexus ex- 
isted between the hold-harmless provision 
and the support of the ex-wife and chil- 
dren. Accordingly, the court held that the 
former husband’s obligation to pay all the 
family bills and hold his ex-wife harmless 
was support and was nondischargeable.!3 

A different result was reached in In re 
Midnet, 84 B.R. 776 (Bankr. M.D. Fla. 
1988). In Midnet the parties agreed that a 
joint debt to Sears would be equally paid 
by both parties who would indemnify the 
other and hold the other harmless for his 
or her respective one-half share. The court 


reasoned that because the Sears bill did 
not terminate upon death or remarriage 
and there was no evidence the parties had 
widely varying incomes, the agreement to 
pay the Sears bill was a dischargeable 


property settlement agreement.!4 

In In re Green, 81 B.R. 704 (Bankr. S.D. 
Fla. 1987), the parties had agreed the hus- 
band would transfer real estate to the wife 
free of any liens or encumbrances so that 
the wife could enjoy monthly income of 
approximately $2,000 a month. The hus- 
band conveyed the property, but did not 
satisfy the liens. The Green court ruled that 


Just because 
payments are made 
to a payee does not 

mean they 
constitute support 
or maintenance 
under the 
Bankruptcy Code 


the husband’s obligation to pay the mort- 
gage was not dischargeable in bankruptcy. 
The court took into consideration the fact 
that the former wife had a lifestyle requir- 
ing $2,000 a month and that after the 
mortgage payments were deducted from 
the rental income on the property, the wife 
would: have a monthly deficit of $9. The 
court thus ruled that the purpose of the 
transfer of the real property was to provide 
the wife with a cash flow from the rental 
income sufficient to support her in a man- 
ner similar to her previous lifestyle.!5 

In Jn re Campbell, 74 B.R. 805 (Bankr. 
M.D. Fla. 1987), the court held that an 
agreement by a former husband to indem- 


nify and hold the wife harmless from any 


and all assessments by the Internal Reve- 
nue Service of any unpaid income taxes 
was dischargeable in bankruptcy. The 
court noted that the ex-husband’s obliga- 
tion did not terminate upon her remar- 
riage; the court found also that the wife 
had remarried and that in Georgia, where 
the parties separated, remarriage termi- 


THE FLORIDA BAR JOURNAL/JUNE 1989 67 


nated the obligation for alimony. Further, 
the court reasoned that the agreement did" 
not appear to balance the income between 
the parties and the payments of the obliga- 
tion were in a lump sum as opposed to 
installments. Accordingly, the court ruled 
the agreement to pay the IRS assessments 
was part of the property settlement agree- 
ment.!6 


Payments Made 
Directly to Payee 

Just because monthly payments are 
made to a payee does not mean they con- 
stitute support or maintenance under the 
Bankruptcy Code and are thus exempted 
from dischargeability. In In re White, 84 
B.R. 818 (Bankr. M.D. Fla. 1988), the par- 
ties had been divorced in Wisconsin with 
an agreement whereby the former husband 
was to pay the former wife $1,150 a month 
in the form of periodic payments for 121 
months. When the former husband 
claimed inability to pay, he sought modifi- 
cation in Wisconsin to abate the payments. 
The former wife then asked the Wisconsin 
court to find the former husband in con- 
tempt for failure to pay. The Wisconsin 
court denied the husband’s motion to mod- 
ify and abate the payments because it no 
longer had subject matter jurisdiction to 
modify the terms of what it termed a prop- 
erty settlement agreement. The bankruptcy 
court thus found the obligation discharge- 
able for a number of reasons: First, the 
Wisconsin final judgment specifically 
stated that maintenance to the wife was 
denied. Further, the language in the stipu- 
lation treated the obligation as a property 
settlement agreement. Additionally, the 
bankruptcy court found persuasive the fact 
that the Wisconsin court found the obliga- 
tion nonmodifiable. Finally, because the 
wife had remarried and under the law of 
Wisconsin alimony terminates after remar- 
riage, the court reasoned the obligation 
could not be for support.!7 

The same was reached in Jn re Lang, 88 
B.R. 447 (Bankr. S.D. Fla. 1988). In Lang 
the parties signed a marital settlement 
agreement in which the husband agreed to 
pay to the wife $1,900 a month for 24 
months. The. agreement stated, however, 
that if the wife remarried or cohabitated. 
the $1,900 per month would terminate. 
The bankruptcy court ruled that the debt 
was dischargeable after concluding that the 
wife would not have been awarded any 
alimony because her marriage was short- 
term; no children were born; and both par- 
ties were self-supporting when they 
married.!® 


Ei 


In re Castro, 74 B.R. 38 (Bankr. M.D. 
Fla. 1987), appears to be an exception to 
the rule of strict construction in favor of 
dischargeability. In Castro the former hus- 
band was given custody of the two minor 
children. Thereafter, the wife abducted the 
children and the former husband success- 
fully received a $23,000 jury award for 
expenses incurred in enforcing the post- 
divorce custody order. The court found 
that debt nondischargeable reasoning that 
the courts have interpreted child support 
to include costs incurred in enforcing cus- 
tody orders.!9 


Attorneys’ Fees 

The general rule on dischargeability of 
attorneys’ fees appears to favor the former 
spouse when “an obligation to pay attor- 
neys’ fees is so tied in with the obligation 
of support as to be in the nature of support 
or alimony and excepted from dis- 
charge.”20 

And as is true in cases involving pay- 
ments to third parties or directly to the 
ex-spouse, the court carefully examines the 
marital settlement agreement or final judg- 
ment to determine the connection between 
the attorneys’ fees award and support for 
the spouse.?! 
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Accordingly, In re Romano, 27 B.R. 36 
(Bankr. M.D. Fla. 1983), the court held 
that an award of attorneys’ fees to the wife 
not only in the initial dissolution proceed- 
ing but also with regard to enforcement of 
contempt for failure to pay child support 
and alimony was nondischargeable.22 The 
court reasoned that because under F.S. 
§61.16 an allowance of attorneys’ fees is 
based on the same consideration as ali- 
mony, need and ability to pay, the fees 
‘were not dischargeable. In Jn re Jackson, 
59 B.R. 77 (Bankr. S.D. Fla. 1986), the 
court noted that if the attorneys’ fees were 
associated with the property settlement 
agreement, that part of the fee might be 
dischargeable. However, because a signifi- 
cant part of the attorneys’ fees was gener- 
ated to protect the child support award, 
the court ruled that said fees were not dis- 
chargeable. 

The practitioner need not worry that at- 
torneys’ fees paid directly to the attorney 
are dischargeable if the fees have sufficient 
connexity with support.4 

Fees incurred in connection with cus- 
tody or visitation have been found to be 
sufficiently related to child support as to 
bring a fee award within the nondischarge- 
ability range. Thus, in In re Vazquez, 84 
B.R. 848 (Bankr. S.D. Fla. 1988), af- 
firmed, 92 B.R. 533 (S.D. Fla. 1988), the 
court ruled that attorneys’ fees awarded to 
the ex-wife in connection with a visitation 
issue was not dischargeable, reasoning that 
visitation was sufficiently related to child 
support.25 


Conclusion 

The close scrutiny given by the bank- 
ruptcy courts to the intent of the parties 
and the Canakaris inter-relationship be- 
tween equitable distribution and support 
dictates that the careful practitioner will 
fill the final documents with the White/ 
Campbell indicia for transfers subsequent 
to final judgments. The practitioner will 
also work to ensure that as many pay- 
ments as possible are made at the time of 
settlement. Thus, while you cannot prevent 
the opposing party from filing bankruptcy, 
you can assist your client in avoiding the 
bankruptcy land mine which would result 
not only in loss of direct lump payments 
but require your client’s assumption of 
debt. Thus, you can help ensure that what 
your client gets on paper will truly end up 
in his or her asset column. 

1 Fa. Stat. §61.075(6) (1988) reads as fol- 
lows: “After the determination of an equitable 


distribution of the marital assets and liabilities, 
the court shall consider whether a judgment for 
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alimony shall be made.” Fra. Stat. §61.076 
(1988) provides that pension and military retire- 
ment benefits are marital assets, subject to 
equitable distribution. Query: Does this mean 
that an order requiring the uniformed services 
to pay a spouse up to 50 percent of a retired 
service member net disposable retired pay un- 
der 10 U.S.C. §1408 as equitable distribution 
is a dischargeable debt? See In re Corrigan, 93 
B.R. 52 (Bankr. E.D. Va. 1988), where, in a 
case of first impression, the bankruptcy court 
held despite a final judgment labeling the pay- 
ments a property ‘settlement, the 50 percent 
payments were for support as they terminated 
on either party’s death. The court also found 
persuasive the fact that the obligation had been 
transferred from the payor to the U.S. Govern- 
ment. 
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Joint Tortfeasor Liability: 
Inconsistencies and 
Inequities of Florida Law 


lorida courts for many years rec- 
ognized the unrestricted applica- 
tion of the joint and several 
liability doctrine.' To mitigate the 
sometimes harsh effect of this doctrine, the 
Florida Legislature enacted the Uniform 
Contribution Among Tortfeasors Act (con- 
tribution act),? which relieves a tortfeasor 
from bearing the entire burden of a judg- 
ment when there are other, equally culpa- 
ble tortfeasors.3 The contribution act 
reflects the legislature’s policy of encourag- 
ing settlements* by allowing a tortfeasor 
to settle and extinguish joint liability for 
contribution claims.5 While nonsettling 
tortfeasors remain liable, they receive a set- 
off for the dollar amount of the 
settlement.® 
To ensure the integrity of the settlement 
process, the contribution act imposes a 
“good faith” standard on settlement.’ This 
standard is designed to prevent a plaintiff 
from releasing one tortfeasor to the detri- 
ment of other joint tortfeasors,® by requir- 
ing the settling parties to maintain a 
reasonable relationship between the settle- 
ment amount and the value of the 
plaintiff's case.9 Despite this good faith set- 
tlement standard, inequitable results have 


developed in which a “deep pocket” defen- . 


dant, with minimal fault, is held dispropor- 
tionately responsible for the entire or 
major portion of a large verdict. This po- 
tential inequity was addressed in the 
“comparative fault statute” of the Tort Re- 
form Act of 1986.!° 

The comparative fault statute totally 
abolishes the joint and several liability doc- 
trine for all damages in cases in which the 
plaintiffs fault exceeds the defendant’s.!! 
In cases in which a defendant’s fault equals 
or exceeds the plaintiff's, joint and several 
liability applies only to economic dam- 
ages.!2 The doctrine remains wholly intact 
only in cases in which total damages fail 
to exceed $25,000.!3 

The statute speaks clearly on how to 
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which a “deep 
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is held 
disproportionately 
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deal with proportionate liability of defen- 
dants if a case is tried to conclusion with 
all potential joint tortfeasors. The problem 
with the statute is that it is silent on how 
to deal with proportionate liability when 
there is a settlement between the plaintiff 
and one of multiple defendants. This si- 
lence creates an inherent conflict between 
this statute and the contribution act. 


Nature of the Inherent Conflict 

While the contribution act addresses the 
effect of a nonsettling party’s liability for 
plaintiff's damages (i.e., they are afforded 
a setoff), the comparative fault statute does 
not. The absence of a provision governing 
the effect given settlements in comparative 
fault cases creates a gap in the statute. 

The inherent conflict between the stat- 
utes stems from the inconsistency between 
the doctrine of joint and several liability 
and the principles of comparative negli- 
gence.'4 The comparative fault statute is 
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based on the premise that liability for dam- 
ages will be allocated according to each 
party’s proportionate fault.!5 In contrast, 
the contribution act is based on the joint 
and several liability doctrine,!© and was 
adopted to ameliorate the doctrine’s poten- 
tially harsh resuits in multiple party 
actions. !7 

Applying the contribution act’s settle- 
ment provision in comparative fault cases 
appears to contravene the legislature’s in- 
tent to allocate damages based on propor- 
tionate fault.!8 The contribution act 
provides that a nonsettling party’s liability 
for plaintiff's damages will be reduced by 
the settling party’s settlement amount.!9 
While this approach recognizes the goal of 
encouraging settlements, it disregards the 
legislature’s competing goal of apportion- 
ing damages based on fault.2 

Because of this inherent conflict between 
these statutes, application of the contribu- 
tion act potentially chills the settlement 
process in comparative fault cases. In addi- 
tion, the statute’s failure to remedy the 
conflict may frustrate a court’s ability to 
interpret and reconcile these provisions, 
consistent with the legislature’s competing 
goals of encouraging settlements and allo- 
cating damages based on fault. 


Judicial Interpretation and 
Reconciliation of the Statutes 

Few courts have addressed this conflict. 
Since the plain language of the compara- 
tive fault statute provides no legislative 
guidance, Florida courts will have to pro- 
vide their own workable compromises. In 
developing these compromises, Florida 
courts should consider several approaches. 
@ Application of F.S. §768.071 (1987) — 
F.S. §768.071 (1987) provides that if a pro- 
vision of the tort reform act conflicts with 
any other provision, the prior provision 
prevails. Applying this rule, the court 
could reconcile the conflict in favor of the 
contribution act. 


| 
4 


Although plaintiffs would generally sup- 
port this approach, nonsettling defendants 
would likely argue that the approach ig- 
nores the fundamental inconsistencies 
between the statutes. Furthermore, nonset- 
tling defendants would probably contend 
that this approach fails to reconcile the 
conflict. Nonsettling defendants would still 
be responsible for portions of judgments 
exceeding their proportionate share of 
damages when the amount of the settling 
defendant’s settlement is significantly less 
than the settling defendant’s proportionate 
share of fault. Courts may also find this 
approach unacceptable because it fails to 
promote the legislature’s goal of allocating 
damages based on fault. 
© “Implied Repeal” of the Contribution 
Act — Proponents of the “implied repeal” 
approach would maintain that the com- 
parative fault statute acts to preempt the 
contribution act to the extent of any con- 
flict between the statutes.2! This approach 
finds the two statutes irreconcilable, and 
precludes courts from applying the contri- 
bution act to settlements in comparative 
fault cases.22 While nonsettling defendants 
would favor this approach, plaintiffs 
would generally oppose it. 

Application of the implied repeal ap- 
proach appears consistent with the legisla- 
ture’s goal of apportioning damages based 
on fauit. Opponents of this approach 
should argue that an implied repeal is not 
appropriate for the following reasons: 

1. That statutes are not repugnant to 
such an extent that they cannot be fairly 
and reasonably reconciled or made to 
stand together; 

2. That the comparative fault statute 
does not revise the subject matter of the 
contribution act; or 

3. That the comparative fault statute 
clearly was not intended to prescribe the 
only governing rule.” 

Opponents might also attack this ap- 
proach because it leaves the courts without 
legislative guidance to fill the void that the 
repeal would create. Courts could apply 
common law concepts of contribution, but 
these concepts are speculative and furnish 
no real solution.24 Because the implied re- 
peal approach leaves too much discretion 
to the courts in fashioning a remedial 
method for determining the effect of settle- 
ments, this approach is probably an 
unattractive invasion of the legislative 
function. 
® Modified Standard for “Good Faith” 
Settlements — Another alternative would 
be to modify the contribution act’s “good 
faith” standard. Florida courts presently 


adhere to a good faith “reasonableness” 
standard for settlements. This standard in- 
cludes both subjective and objective ele- 
ments.25 The subjective element requires 
the court to examine the amount a reason- 
able person in the defendant’s position 
would have settled for on the merits of 
plaintiff's claim.26 Objective factors include 
the extent of plaintiff’s injuries and medi- 
cal expenses, and the plaintiff’s age.?7 
Notwithstanding this seemingly appropri- 
ate standard,”* inconsistent interpretations 
of the requirement have led to irreconcil- 
able outcomes among Florida courts.”9 

These interpretation problems stem 
partly from the couris’ reluctance to ques- 
tion settlement agreements which may 
seem disproportionately low, relative to 
the entire judgment.» Also, Florida courts 
find it difficult to determine whether a 
plaintiff settled with the defendant for col- 
lusive purposes, or whether he simply 
failed to anticipate a higher judgment.?! 
Consequently, Florida’s good faith reason- 
ableness standard is inadequate,>? espe- 
cially in light of the legislature’s new goal 
of allocating damages based on fault.33 

Courts might apply this new standard 
to all multiple defendant comparative fault 
cases in order to achieve this legislative 
goal. Under this modified standard, a 
“good faith” settlement must be consistent 
with the settling tortfeasor’s proportionate 
share of fault. Accordingly, a court could 
set aside a settling party’s settlement if it 
failed to approximate that party’s propor- 
tionate share of fault. 
© Setoff Based on Proportionate Fault — 
Instead of vacating the settlement, the 
court could simply reduce the nonsettling 
party’s aggregate liability by an amount it 
determined reasonable. As in the previous 
approach, this reasonableness standard 
would be based on the settling party’s pro- 
portionate degree of fault. The court’s 
decision, however, would have no effect 
on the settling party and there would be 
no additional payment. This approach en- 
hances the court’s participation in the 
settlement process. 

Courts adopting this approach would 
accordingly place a heavy burden on the 
nonsettling party challenging the settle- 
ment’s reasonableness, in order to avoid 
frivolous challenges. However, courts 
should decline to uphold settlements when 
they find proof of collusion among settling 
parties, or proof of settlement amounts 
that are grossly disproportionate to the 
claim’s apparent value at settlement. 

Courts may find this setoff approach to 
be attractive for several reasons. First, it 


encourages settlements by recognizing that 
parties frequently arrive at settlement 
amounts which approximate the released 
party’s “equitable share” of liability for the 
injury.*4 Settlements are usually based on 
the settling party’s estimation of what a 
jury might conclude is that party’s share 
of fault.55 Additionally, the setoff ap- 
proach recognizes that rough estimates of 
a party’s “equitable share” may result 
through arms-length negotiations. This 
“equitable share” parallels that portion of 
the settling party’s liability contemplated 
by the previous approach.*© As a result, 
this setoff approach gives defendants the 
opportunity to fashion their own equitable 
apportionments of liability without dimin- 
ishing the plaintiffs recovery. 

This setoff approach also is preferable 
to others because it avoids the need for the 
jury to determine the settling tortfeasor’s 
negligence.3’ The jury’s determination may 
not be accurate because of the plaintiff's 
inability to “defend” the empty chair.** 
More importantly, the approach assures 
plaintiffs full recovery of damages and pro- 
vides more incentive to settle than alterna- 
tive approaches. Because this approach 
facilitates the finality of settlements by pre- 
venting the court from disturbing the 
settling party’s settlement amount, it fos- 
ters settlements by allowing the court to 
reduce a nonsettling party’s aggregate li- 
ability by an amount the court finds 
reasonable. Finally, the setoff approach 
achieves a more equitable balance among 
all parties and comports with the Florida 
legislature’s goal of allocating damages 
based on proportionate fault. 

While courts have found no clear solu- 
tion to the inherent conflict, alternative 
legislative solutions are available. These al- 
ternatives include the dollar credit rule;39 
the prorata credit rule; and the percent 
credit rule.*! The Restatement (Second) of 
Torts §886(a) also identifies and discusses 
the distinguishing qualities of each alterna- 
tive.42 The legislature needs to respond 
quickly to remedy the inherent conflict. 


Conclusion 

The legislature’s decision to modify joint 
and several liability under the comparative 
fault statute marked the beginning of a 
new tort reform era in Florida. The com- 
parative fault statute helps achieve the 
paramount goal of absolute fairness 
among all parties in the tort system. How- 
ever, the inherent conflict between the 
comparative fault statute and the contribu- 
tion act is currently having a detrimental 
effect on settlement negotiations in multi- 
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defendant tort cases. Strict statutory con- 
struction of the statutes ignores the conflict 
and would continue to apply a setoff for 
settlements. That, in turn, undermines the 
legislature’s intent to apportion liability for 
damages based on fault. The immediate 
inadequacy of the contribution act’s “good 
faith” reasonableness standard seemingly 
invites the courts to reconsider the degree 
to which parties will be financially respon- 
sible for their negligent acts. Courts should 
adopt a modified “good faith” standard 
that requires settlements to approximate a 
settling defendant’s prope. -tonate degree 
of fault. Judicial solutions, however, 
should provide only a temporary, but 
workable, compromise. The most effective 
means of resolving the problems appears 
to be through remedial legislation.0 
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ADMINISTRATIVE LAW 


here adequate administra- 
tive remedies are available, 
it is “improper to seek relief 
in the circuit court before 
those remedies are exhausted.” Communi- 
ties Financial Corporation v. Department 
of Environmental Regulation, 416 So. 2d 
813 (Ist DCA 1982); Friends of the Ever- 
glades v. State Department of Environ- 
mental Regulation, 387 So. 2d 511 (Fla. 
Ist DCA 1980); School Board of Leon 
County v. Mitchell, 346 So. 2d 562 (Fla. 
Ist DCA 1977); School Board of Flagler 
County v. Hauser, 293 So. 2d 681 (Fla. 
1974). 

Although the circuit courts retain their 
constitutional power to enjoin administra- 
tive action and to issue extraordinary 
writs, and retain their statutory power to 
render declaratory judgments under F-.S. 
Ch. 86, the doctrine of exhaustion of reme- 
dies precludes their intervention in the de- 
cision-making function of the executive 
branch, when executive branch action can 
afford relief. Department of General Serv- 
ices v. Willis, 344 So. 2d 580, 589 (Fla. Ist 
DCA 1977); Fla. Const. art. V, §§5(b) and 
20(c)(3); Key Haven Associated Enter- 
prises, Inc. v. Board of Trustees of the In- 
ternal Improvement Trust Fund, 427 So. 
2d 153, 157 (Fla. 1982). 

Such restraint is necessary “to support 
the integrity of the administrative process 
and to allow the executive branch to carry 
out its responsibilities as a co-equal branch 
of government.”! Notions of administra- 
tive autonomy may require that agencies 
be given the opportunity to discover and 
correct their errors, even after a case has 
reached the courts for judicial review of 
agency action. Rice v. Department of 
Health and Rehabilitative Services, 386 
So. 2d 844 (Fla. Ist DCA 1980). Agencies 
are to be given the chance to make discre- 
tionary decisions and apply their special 
expertise. If a party succeeds in vindicating 
its rights in the administrative process, 
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thus obviating the need for judicial inter- 
vention, judicial resources are conserved. 
Frequent flaunting of the administrative 
process can weaken the effectiveness of an 
agency by encouraging people to ignore its 
procedures.? 

Whether the courts should require ex- 
haustion depends on the adequacy of ad- 
ministrative remedies available to litigants 
urging judicial interruption of the adminis- 
trative process. In State ex rel. Department 
of General Services v. Willis, 344 So. 2d 
at 590 (Fla. Ist DCA 1977), the court de- 
scribed the administrative process and 
remedies available under the Adminis- 
trative Procedure Act of 1974 (APA), 
which 
subjects every agency action to immediate or 
potential scrutiny; which assures notice and op- 
portunity to be heard on virtually every impor- 
tant question before an agency; which provides 
independent hearing officers as fact finders in 
the formulation of particularly sensitive admin- 


ings and conclusions on impact issues; which 
assures prompt administrative action; and 
which provides judicial review of final, even of 
interlocutory orders, affecting a party’s interest. 


Advent of this “arsenal of varied and 
abundant remedies for administrative er- 
ror” occasioned “judicial freshening” of the 
companion doctrines of primary jurisdic- 
tion and exhaustion of administrative 
remedies, and greater judicial deference to 
the legislative scheme. The court ex- 
plained: “It is not that the power of the 
circuit courts has been lessened, nor that 
their historic writs have been surrendered. 
Rather, the occasions for their intervention 
have lessened.”? 344 So.2d at 590. 

The doctrine of exhaustion of adminis- 
trative remedies requires judicial absten- 
tion “when available administrative reme- 
dies would serve as well as judicial ones.™ 

When relief is sought in the circuit court 
before available and adequate administra- 
tive remedies are exhausted, it is proper to 
file a motion to dismiss, challenging the 
court’s subject matter jurisdiction to hear 
the case.5 This is so even though judicial 
abstention on exhaustion grounds is a 
question of “policy rather than power.” 
Gulf Pines Memorial Park, Inc. v. 
Oaklawn Memorial Park, Inc., 361 So. 2d 
695, 699 (Fla. 1978). 


Primary Jurisdiction 

The doctrine of primary jurisdiction re- 
quires judicial abstention when a claim 
otherwise originally cognizable in the 
courts has been placed within the special 
competence of an administrative body. 
Like the exhaustion requirement, the 
doctrine of primary jurisdiction counsels 
judicial abstention, but they differ in that 
the latter determines who — the court or 
the agency — should make the initial 
decision while the former governs the time 
of judicial review of administrative 
action.® 
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The doctrine of primary jurisdiction, like the 
rule requiring exhaustion of administrative 
remedies, is concerned with promoting proper 
relationships between the courts and adminis- 
trative agencies charged with particular regula- 
tory duties. “Exhaustion” applies where a claim 
is cognizable in the first instance by an adminis- 
trative agency alone; judicial interference is 
withheld until the administrative process has 
run its course. “Primary jurisdiction,” on the 
other hand, applies where a claim is originally 
cognizable in the courts, and comes into play 
whenever enforcement of the claim requires the 
resolution of issues which, under a regulatory 
scheme, have been placed within the special 
competence of an administrative body, in such 
a case the judicial process is 

referral of such issues to the administrative 
body for its views. General American Tank Car 
Corp. v. El Dorado Terminal Co., 308 U.S. 
422, 433. United States v. Western Pacific Rail- 
road, 352 U.S. 59, 63-64 (1956). 


The courts have evolved these doctrines 
of judicial self-limitation “in marking out 
the boundary lines between spheres of ad- 
ministrative and judicial action.” 

When parties secure judicial review of 
final agency action under F.S. §120.68, the 
courts have the last say on the lawfulness 
of agency action, but premature court in- 
trusion into agency decisionmaking may 
have demoralizing consequences. The First 
District has warned in Rice v. Department 
of Health and Rehabilitative Services, 386 
So.2d at 847 (Fla. Ist DCA 1980): “We 
shall have diminished the quality of agency 
performance, as Alexander Bickel said so 
descriptively, by denuding them of the dig- 
nity and burden of their own responsibili- 
ties.” Premature judicial intervention also 
creates the possibility of contradictory re- 
sults, which might not be harmonized until 
and unless litigants reached the Supreme 
Court of Florida. 

Despite their putative expertise, hearing 
officers at the Division of Administrative 
Hearings may also reach different conclu- 
sions, of course. But under F.S. 
§120.57(1)(b\(1987), DOAH hearing offi- 
cers’ recommended orders are automati- 
cally “funneled through” the agency 
charged with articulating and harmonizing 
substantive policy and statutory interpreta- 
tion in the area, before judicial review ever 
takes place. 


Exceptions to the Exhaustion 
Requirement 

Only in extraordinary and narrowly de- 
fined circumstances may judicial relief be 
had without exhausting administrative 
remedies. Specific facts, not merely conclu- 
sory in form, must be alleged in the com- 
plaint showing that APA remedies are 
inadequate or unavailable to cure egre- 
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gious agency error. Criterion Insurance 
Co. v. State of Florida, Department of In- 
surance, 458 So. 2d 22 (ist DCA 1984); 
Communities Financial Corporation v. De- 
partment of Environmental Regulation, 
416 So. 2d 813, 816 (Fla. Ist DCA 1982); 
Department of Business Regulation v. 
Provende, Inc., 399 So. 2d 1038 (Fla. 3d 
DCA 1981); Willis, 344 So. 2d at 590 
(“{S]lome agency errors may be so egre- 
gious or devastating that the promised ad- 
ministrative remedy is too little or too 
late.”). 

In Communities Financial Corporation 
v. Department of Environmental Regula- 
tion, 416 So.2d at 816 (1st DCA 1982), the 
court set forth the specific allegations re- 
quired in a complaint to invoke a circuit 
court’s jurisdiction without first exhausting 


“Mere assertion of 


constitutional 


(1) [T]he complaint must demonstrate some 
compelling reason why the APA . . . does not 
avail the complainants in their grievance 
against the agency; or (2) the complaint must 
allege a lack of general authority in the agency 
and, if it is shown, that the APA has no remedy 
for it; or (3) illegal conduct by the agency must 
be shown and, if that is the case, that the APA 
cannot remedy that illegality, or (4) agency ig- 
norance of the law, the facts, or public good 
must be shown and, if any of that is the case, 
that the Act provides no remedy; or (5) a claim 
must be made that the agency ignores or refuses 
to recognize related or substantial interests and 
refuses to afford a hearing or otherwise refuses 
to recognize that the complainant’s grievance 
is cognizable administratively. . . . (Emphasis 
supplied) 

The “mere assertion of constitutional 
questions should not automatically entitle 
a party to bypass administrative channels.” 
Gulf Pines, 361 So. 2d at 699. Executive 
branch decisionmakers are obliged to con- 
sider constitutional issues inherent in evi- 
dentiary or other procedural decisions. 
State ex rel. Vining v. Florida Real Estate 
Commission, 281 So. 2d 487 (Fla. 1973); 


Adams v. State Professional Practices 
Council, 406 So. 2d 1170 (Fla. Ist DCA 
1981); Renbur Drugs, Inc. v. Florida 
Board of Pharmacy, 249 So. 2d 698 (Fla. 
3d DCA 1971). 

In Key Haven, the Supreme Court iden- 
tified three targets of constitutional chal- 
lenges that may arise in the context of 
administrative decisionmaking: (1) the fa- 
cial validity of a statute authorizing agency 
action; (2) the facial validity of an agency 
rule; and (3) the agency’s action in imple- 
menting a concededly constitutional stat- 
ute or rule.* Concluding that a circuit 
court in a declaratory judgment action 
could entertain only the first of these three, 
the Key Haven court held that exhaustion 
was necessary in the other two situations, 
in order to assure that the agency “has a 
full opportunity to reach a sensitive, 
mature, and considered decision upon a 
complete record appropriate to the 
issues.”? 

If agency action has not afforded relief 
on other grounds, litigants contending that 
existing agency rules are unconstitutional 
may present these questions to the district 
court of appeal, which also has jurisdiction 
over claims of unconstitutional agency ap- 
plication of statutes or rules. Nor are hear- 
ing officers (or other agency personnel) 
free to ignore constitutional requirements 
in interpreting statutes or rules or other- 
wise in fashioning agency action. 

Since the administrative process cannot 
resolve a constitutional attack upon a stat- 
ute, as noted in Carrollwood State Bank 
v. Lewis, 362 So. 2d 110, 113-114 (Fla. Ist 
DCA), cert. den., 372 So. 2d 467 (1978), 
and Department of Revenue v. Young 
American Builders, 330 So. 2d 864 (Fla. 
Ist DCA 1976), the circuit court may en- 
tertain a declaratory action on the statute’s 
validity when the facial constitutionality of 
a statute being implemented by an agency 
is challenged.!° But, if a party elects to 
pursue administrative remedies, it cannot 
abandon the administrative proceeding in 
media res, in favor of challenging a statute 
on constitutional grounds in circuit court. 
State Department of Transportation v. 
Hendry, 500 So. 2d 218 (Fla. Ist DCA 
1986), reh. den., (1987). 

Exhausting administrative remedies 
does not preclude a constitutional attack 
on a statute when the matter reaches a 
reviewing court.!! In Diaz v. Department 
of Corrections, 519 So. 2d 41 (Fla. Ist 
DCA 1988), the district court of appeal 
declared a statute unconstitutional, which 
had controlled in the administrative pro- 
ceedings under review. !2 


questions should 
not automatically 
entitle a party to 
bypass 
administrative 
channels” 
administrative remedies: 4 


In State of Florida, Department of En- 

vironmental Regulation v. Falls Chase 
Special Taxing District, 424 So. 2d at 796 
(Fla. Ist DCA 1982), rev. den., 436 So. 2d 
98 (Fla. 1983), the First District Court rec- 
ognized another exception to the exhaus- 
tion doctrine: 
When an agency acts without colorable statu- 
tory authority that is clearly in excess of its 
delegated powers, a party is not required to 
exhaust administrative remedies before seeking 
judicial relief. 

This rule, drawn from administrative 
law scholars and non-Florida cases, see 
Leedom v. Kyne, 358 U.S. 184 (1958), has 
been narrowly applied! in Florida. St. Joe 
Paper Co. v. Florida Dept. of Natural Re- 
sources, 536 So.2d 1119 (Fla. Ist DCA 
1988), reh. den., (1989). Seldom has a. 
court anywhere, without benefit of an ad- 
ministrative record or an agency order 
exposing and elucidating the agency’s rea- 
sons for discretionary action, been willing, 
or able, to declare an agency’s exercise of 
jurisdiction plainly without color and a 
mere pretense. !4 

No agency can deprive litigants of the 
right to trial by jury on contractual or 
other claims entrusted to juries, but the 
fact that agency adjudication may entail 
interpretation of a contract does not justify 
judicial intervention in ongoing adminis- 
trative proceedings. State of Florida De- 
partment of Transportation v. Gary, 513 


So. 2d 1338 (Fla. lst DCA 1987). In Peck - 


Plaza Condominium v. Division of Flor- 
ida Land Sales and Condominiums, 371 
So. 2d 152, 154 (Fla. lst DCA 1979), the 
court held that administrative agencies are 
not authorized to interpret contracts.'5 But 
Peck and its progeny should be read cum: 
grano salis. At least since the days of the 
old Railroad Commission, administrative 
agencies in Florida have construed con- 
tracts.'6 Under the APA, contracts have 
been construed in hundreds, if not thou- 
sands of administrative adjudications 
ranging from agreements between water- 
melon growers and wholesalers, e.g., J.R. 
Sales, Inc. v. Dick, 521 So. 2d 366 (Fla. 
Ist DCA 1988), to multi-million dollar 
construction contracts. E.g., Graham Con- 
tracting, Inc. v. Department of General 
Services, 363. So. 2d 810 (Fla. Ist DCA 
1978); cert. den. sub nom., Department of 
General Services v. Graham Contracting, 
Inc., 373 So. 2d 457 (Fla. 1979). 


Judicial Intervention in or Stay 

of Administrative Proceeding 
Although Ch. 86 circuit court jurisdic- 

tion is “substantially circumscribed,” Lewis 


Oil Co., Inc. v. Alachua County, 496 So. 
2d 184 (Fla. Ist DCA 1986), on account 
of the APA, which has lessened the occa- 
sion for the use of constitutional writs, 
Willis, the courts have, in limited circum- 
stances, intervened in or stayed administra- 


In Criterion Insurance Co., 458 So. 2d 
22, the court held that the test to determine 
whether injunctive relief should be granted 
to relieve a party from administrative ac- 
tion is the same as that which the courts 
have otherwise used in determining 
whether to grant injunctive relief: 

[T]he party applying for same must make a 
showing of the likelihood of irreparable harm; 
such a showing depends upon the unavailability 


of an adequate remedy at law, or, as here, the 
absence of an adequate 


administrative 
to.cure allegedly egregious agency error.'” 


Discharge from employment was held not 
to be irreparable injury in Department of 
Corrections v. Croce, 520 So. 2d 695 (Fla. 
4th DCA 1988) (reversing circuit court’s 
order denying motion to dissolve tempo- 
rary injunction against discharge of public 
employee). 

The circuit court before whom a consti- 
tutional challenge to a statute purportedly 
authorizing agency action is brought must 
determine the question and, in the interim, 
stay the other issues pending in an admin- 
istrative proceeding. Failure to do so is re- 
versible error. E. 7. Legg and Co. v. 
Franza, 383 So. 2d 962, 964 (Fla. 4th DCA 
1980); Dyna Span Corporation v. Pollock, 
510 So. 2d 307 (Fla. 4th DCA 1986). See 
2829 Corporation v. Division of Alcoholic 
Beverages and Tobacco, 410 So. 2d 539 
(Fla. 4th DCA 1982) (“Ordinarily, when a 
constitutional attack is made upon :admin- 
istrative proceedings, they should be stayed 
pending resolution of the. validity of those 
proceedings.”); but see Key Haven, 427 So. 
2d at 153 (constitutional attack must go 
to validity of controlling statute). 

If the challenged statute can be con- 


strued so as to avoid any constitutional. 


infirmity, the court should decline to en- 
join administrative proceedings, in order 
to give the agency an opportunity to inter- 
pret the statute in keeping with constitu- 
tional requirements. Under F.S..§120.57 
(1987), substantially interested parties have 
significant opportunities to be heard before 
the agency decides. In the course of formal 
administrative proceedings, an agency’s in- 
terpretation of statutes it administers, like 
its other “non-rule policy, is fair game for 
a party’s challenge both in. the public and 
in his [or her] private interest.” McDonald 


v. Department of Banking and Finance, 
346 So. 2d 569, 583 (Fla. Ist DCA 1977). 
Under no circumstances should a circuit 
court “overrule,” for example, a hearing 
officer’s denial of a motion for continuance 
filed under Fla. Admin. Code Rule 22I- 
6.017 in a case concededly within the juris- 
diction of the agency that referred the mat- 
ter to the Division of Administrative 
Hearings. In the rare case in which denial. 
of such a motion requires judicial redress, 
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relief is by petition for review of agency 
action or administrative appeal to the dis- 
trict court of appeal. Under F.S. §120.68 
(1987), the district court of appeal may en- 
tertain petitions for review not only of fi- 
nal agency action, but also of intermediate 
agency action, if necessary to protect a 
party’s rights. 


Conclusion 

Only if an agency proposes to act with- 
out any colorable authority of law, either 
because the statute it would implement is 
unconstitutional (however construed), or 
because the statute plainly has no applica- 
tion (however construed), and then only if 
irreparable injury is threatened, is a circuit 
court authorized to enjoin administrative 
action. Otherwise, circuit courts are to 
leave the task of correcting administrative 
agencies’ errors to the appellate courts, to 
whom the APA has given this judicial re- 
sponsibility.!* 0 


'Key Haven Associated Enterprises, Inc. 
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ment Trust Fund, 427 So.2d at 157 (Fla. 1982). 

2 See, oe» Weinberger v. Salfi, 422 U.S. 


5 See Fia.R.Cw.P. 1. 140(b); Criterion 
surance Co. v. State of Florida, 
of Insurance, 458 So.2d 22 (Fla. Ist DCA. 
1984). 

6K. Davis, ADMINISTRATIVE Law TREATISE 
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72 F. Cooper, State ADMINISTARTIVE Law 
573 (1965). 

®Key Haven Associated Enterprises, Inc. 
v. Board of Trustees of the Internal Improve- 
ment Trust Fund, 427 So.2d at 153 (Fla. 1982). 

9 Id. at 158. 

10 See Gulf Pines Memorial Park, Inc. v. 
Oaklawn Memorial Park, Inc., 361 So. 2d 695, 
699 (Fla. 1978) (pointless to require applicants 
to endure the time and expense of full adminis- 
trative proceedings which can have no effect 
on the dispositive constitutional issue). 

" Rice v. Department of Health and Reha- 
bilitative Services, 386 So. 2d at 850 (Fla. Ist 
D.C.A. 1980) (no bar to appellate consideration 
of “freshly raised questions of constitutional 
law, or any question of law which inheres in the 
case and may fairly be decided on the record”). 
See Key Haven Associated Enterprises, Inc. v. 
Board of Trustees of the Internal Improvement 
Trust Fund, 427 So.2d 153 (Fla. 1982); and 
Coulter v. Davin, 373 So. 2d 423 (Fla. 2d 
D.C.A. 1979). 

!2 See also Occidental Chemical Agricultural 
Products, Inc. v. State, Department of Envi- 
ronmental Regulation, 501 So. 2d 674 (Fla. Ist 
D.C.A. 1987). 

13 See Department of Professional Regula- 
tion v. Marrers, 536 So.2d 1094 (Fla. Ist 
D.C.A. 1988); Florida Export Tobacco Co. v. 
Department of Revenue, 510 So.2d 936 (Fla. 
Ist D.C.A. 1987), reh. den. sub nom., Lewis v. 
Florida Export Tobacco Co., Inc., 519 So.2d 
987 (Fla. 1987). 

4 See Lone Star Cement Corporation v. 
Federal Trade Commission, 339 F.2d 505 (9th 
Cir. 1964) (exhaustion required unless the 
agency’s lack of jurisdiction is “not free from 
doubt” at 511). 

15 See also Point Management, Inc. v. De- 
partment of Business Regulation, 449 So. 2d 
306, 307 (Fla. 4th D.C.A. 1984) (“The rationale 


of the Peck case is that courts rather than ad- 
ministrative bodies construe contracts.”) 

16 See Fla. Laws Ch. 13700 §§9 and 10 
(1929). 

'7 Criterion Insurance Co. v. State of Flor- 
ida, Department of Insurance, 458 So.2d at 27 
(Fla. Ist D.C.A. 1984). 

18 Key Haven Associated Enterprises, Inc. v. 
Board of Trustees of the Internal Improvement 
Trust Fund, 427 So.2d 153 (Fla. 1982); Depart- 
ment of General Services v. Willis, 344 So.2d 
580 (Fla. Ist D.C.A. 1977). 
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CRIMINAL _LAW 


he Sentencing Commission’s own 
words, in its commentary con- 
cerning departures from the new 
federal sentencing guidelines, 
hold the promise of retaining the subject 
of litigation for years to come. 

Statute 18 U.S.C. 3553(b) permits a 
court to depart from a sentence specified 
by the guidelines when it finds “an aggra- 
vating or mitigation circumstance .. . that 
was not adequately taken into considera- 
tion by the commission. . . .” Thus, in 
principle, the commission, by specifying 
that it has adequately considered a particu- 
lar factor, can prevent a court from using 
it as a grounds for departure. Jn this initial 
set of guidelines, however, the commission 
does not so limit the courts’ power to de- 
part. The commission’s own language 
promulgates that it intended each guideline 
to carve out a “heartland”: that set of typi- 
cal cases which embody the conduct of 
each guideline described. When the court 
finds itself faced with a case to which a 
particular guideline linguistically applies, 
but where the actual conduct significantly 
differs from the “typical,” the court then 
has the option of considering whether de- 
parture is warranted. 


The Confusion 

It appears from the language that the 
commission did not intend to limit the 
kinds of factors that could constitute 
grounds for departure in the “atypical” 
case whether such factors were mentioned 
anywhere else in the guidelines. In fact, to 
do so would directly contravene the phi- 
losophy of another federal statute, 18 
U.S.C. 3661, which directs that a sentenc- 
ing judge may consider any relevant and 
helpful information when imposing a sen- 
tence. 

A fixed view as to sentencing has always 
been inconsistent with the discretion vested 
in a trial judge. Such discretion has histori- 
cally been a part of the judge’s mandate to 


A ‘Homeland’ of Confusion: 
A ‘Heartland’ of Opportunity 
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historically been a 
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tailor sentencing to the circumstances sur- 
rounding each individual defendant as in 
the case of U.S. v. Townsend, 478 F.2d 
1072 (3d. Cir. 1973). In fact, courts have 
generally followed the prescription of Wil- 
liams v. New York, 337 U.S. 241 (1949), 
that “the punishment should fit the of- 
fender, not merely the crime.” Such phi- 
losophy has emphasized that punishment 
should not be dispensed without regard to 
the past life and habits of the particular 
offender. In U.S. v. Foss, 501 F. 2d 522 
(1st Cir. 1974), the court reemphasized that 
a duty to individualize a sentence simply 
means that whatever the judge’s thought 
as to the deterrent value of a jail sentence, 
he in every case should reexamine and 
measure that view against the relevant 
facts and other important goals such as the 
offender’s rehabilitation. Having done all 
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of this, it is the judge’s province to decide 
which factors will “carry the day.” 

By contrast, formulation of the Sentenc- 
ing Commission’s guidelines were based on 
mechanistic evaluations and not personal 
or individualized background profiles. In 
fact, the commission envisioned departure 
only when, as a threshold matter, “the 
court reasonably determined that the fac- 
tor was not meant to be covered by the 
commission’s statement. Any contrary 
view would be fundamentally at odds with 
the Sentencing Reform Act of 1984 and its 
goal of ensuring consistent sentencing deci- 
sions.” The commission thought it clear 
that a factor can be found not to have been 
adequately considered either first, because 
it is not reflected in the applicable guide- 
lines at all, or second, because it is not 
reflected to the unusual extent it is present 
in a particular case. 

The commission further made clear that 
the ultimate test of whether a factor was 
“adequately considered” rests on a “fair” 
reading of what the guidelines, policy 
statements and official commentary of the 
commission actually say.! Though the 
commission recognized the provisions were 
not exhaustive, the only mitigating factor 
that its members were willing to recognize 
as a true situation in which departure is 
warranted is the instance in which the de- 
fendant provides substantial assistance to 
the government in its investigation and 
prosecution activities. Yet, since the new 
guidelines have taken effect, decisions such 
as U.S. v. Kerr, 686 F.Supp. 1174 (W.D. 
Pa. 1988), are becoming more prevalent. 
In Kerr the court said that no limitation 
should be placed upon the background, 
the character or the kind of person the 
defendant is, when the court is deciding 
on an appropriate sentence. With the con- 
flicts prevalent in the system, it is becom- 
ing difficult to tell what the rules are and 
what the exceptions are. There are two 
areas of particular concern in which 


confusion abounds. One is the acceptable 
parameters of offender conduct which the 
courts should or must accept as having al- 
ready been “adequately considered” by the 
guidelines. The other is the concept of the 
plea bargain and the change which the 
guidelines have injected into that process. 

“Not adequately taken into considera- 
tion. . .” are golden words of opportunity 
for both the courts and the creative defense 
attorney for the simple reason that the 
commission has failed to define the term 
in language useful to the sentencing practi- 
tioner. So, by inference, the courts and de- 
fense advocates must. 

In a recent interview in the Fulton 
County Daily Report, vol. 99, five U.S. 
district court judges spoke candidly on 
their feelings about the Sentencing Reform 
Act, the guidelines and the position in 
which it places them. Most focused their 
concerns on what the new guidelines failed 
to consider. Judge Robert L. Vining, Jr., 
probably summarized it best: 

Anyone with any degree of experience in sen- 
tencing knows that all of the factors that the 
sentencing commission talks about have been 
considered by judges all these years. You al- 
ways took into consideration protection of the 
public, the nature of the offense, the defendant 
himself, or what his prior record was. You used 
to could take into account family support. Was 


he drug dependent or alcohol dependent? Was 
he young, old, or middle age? I feel like the 
discretion now, under the federal sentencing 
guidelines, that discretion [once the province 
of judges] would probably be exercised now 
by an assistant United States Attorney out of 
law school a year or two. 


The other judges agree that what had 
been “adequately considered” were the hu- 
man elements. Judge Richard C. Freeman 
remarked: “It is so antiseptic, devoid of the 
human element I think is essential in the 
sentencing process, that it leaves me cold.” 

On balance, most agreed with the princi- 
ple of the current guidelines, but did not 
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support the guidelines themselves. Most 
also agreed they could manipulate the 
guidelines to take into account those hu- 
man elements they found important and 
distinguishing to each individual case. 
Another area of concern is establishing 
a plea bargain under sentencing reform 
and getting the benefit of the bargain for 
your client. When the “real offense” estab- 
lishes guidelines greater than the offender's 
plea, a major conflict in the law arises. 
This conflict holds potential for greater 
harm if more courts decide to follow the 
rational of U.S. v. Silverman, No. CR2-88- 
028 (D.C. S. Ohio 1988), that all unin- 
dicted conduct is “relevant” to the determi- 
nation of the offense level. 
Does the defendant actually get the 


When the “real 
offense” establishes 
guidelines greater 
than the plea, 
- conflict in the law 
arises 


benefit of the bargain if the court does not 
deviate from the real offense guidelines 
and the relevant conduct inquiry? In prac- 
tical application, according to the emerg- 
ing views of the Probation Department, 
the actual guidelines are those which en- 
compass the “real offense” behavior irre- 
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spective of the plea bargain behavior. In 
other words, in pleading guilty to a par- 
ticular count of a multiple count indict- 
ment, certain facts established in that 
count may actually project less severe 
guidelines than if the entire indictment or 
the total offense description were evi- 
denced in the guideline calculations. If the 
real offense guidelines are being used to 
establish the actual sentence from a plea 
agreement, then there is no bargain to the 
defendant of having foregone the opportu- 
nity for full acquittal via a jury trial. This 
conflict is one of which the commission is 
very much aware. Therefore, plea bargains 
in which the defendant does not receive the 
benefit are no “bargain,” and are subject 
to being vacated. A promise given is a 
promise that should be fulfilled.? 

In looking at the contractual basis of the 
plea bargain, several recent cases have rec- 
ognized that if the defendant is not given 
the guidelines as represented by the plea, 
it appears the defendant has indeed mo- 
mentum in this area. The court first noted 
severe problems with the plea bargaining 
process under the new guidelines in U.S. 
v. Brodie, 43 CrL 2182 (1988), and ex- 
pounded on them in U.S. v. Bethancurt, 
D.C. Crim. Nos. 88-0188, (1988). In Be- 
thancurt the defendant was indicted on a 
felony charge of forgery and subsequently 
pleaded guilty to a superseding indictment 
of one count of misdemeanor forgery. 
There was no doubt that both sides de- 
scribed the subsequent agreement as the 
product of a plea bargain. After taking 
into account all mitigating and aggravating 
factors, the court arrived at a sentence for 
the lesser plea to offense that imposed the 
same amount of time the defendant would 
have gotten for the greater offense. The 
court pointed out that the obvious effect 
was that the defendant would receive no 
sentencing benefit from his plea. 
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The court was highly critical of situ- 
ations in which a bargain for a guilty plea 
is made and the defendant is, in effect, 
induced by the system to plead guilty to 
what he believes to be a lesser offense in 
terms of the sentencing effect, when in fact 
the sentence will, in all probability, be 
nearly identical to that which would have 
and could have been imposed had he pro- 
ceeded to trial on more serious charges. 
The benefit of having given up his right to 
trial becomes illusory. The Bethancurt 
court concluded that in order to avoid mis- 
leading the defendant in this respect, the 
defendant should be advised of all the sen- 
tencing possibilities at the time of the 
taking of the plea or at anytime prior to 
the imposition of the sentence, so as to 
permit him to withdraw his plea, or reaf- 
firm after being advised of all available 
options open to the court. 

As soon as courts begin to take the in- 
itiative to deviate from the guidelines on 
plea bargaining versus real offense issues, 
a pattern will begin to emerge and the 
commission should incorporate that pat- 
tern into the next revised edition of the 
guidelines. 

In United States v. Ziade, Ziade et al, 
(E.D.N.Y. 1989), the United States attor- 
ney’s office prepared a plea bargain 
agreement that provided reasoning to the 
court for its recommendation to depart 
from the stated guidelines. The stated 
guidelines were 121 months to 151 
months. The plea agreement provided the 
following for the court to consider as a 
recommendation under the plea agreement 
for departure from those guidelines: 

1. No narcotics ever existed nor were 
ever exchanged. 

2. The defendant, while more than mini- 
mally involved, is not in the higher echelon 
of criminal conspiracy. 

3. Agreement between the parties that 
96 to 120 months would more accurately 
reflect the benefit of the plea bargain and 
the totality of the circumstance in the case 
which gives rise to justifiable reasons to 
impose the agreed upon sentence which is 
less than the actual guidelines representa- 
tive of the offense description. 

It is up to the creative defense attorney 
to develop departure patterns and encour- 
age the courts to pursue creative judicial 
decisions. The advocacy must go further 
than simply asserting these facts to the 
courts. The defense attorney must use a 
defense presentence investigation report (a 
defense “PSI,” prepared internally or by 
experts) to establish a fair and balanced 
sentencing decision. The government’s pre- 


new sentencing reform laws, is lacking in 
the substance necessary to alert the court 
to mitigating characteristics and circum- 
stances that were not given adequate con- 
sideration by the commission and, there- 
fore, should be given such consideration 
by the court. Complacency and acceptance 
of the government’s report and rated sen- 
tencing guideline ranges may cost the client 
months or years of unnecessary incarcera- 
tion. The creative defense attorney will ac- 
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is based much like that of the Florida 
sentencing system. In fact, when the 
commission was designing the sentenc- 
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Florida system for guidance. The federal 
sentencing guideline system, however, is 
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distinguished from the Florida system in 
that the federal guideline amendments will 
typically not be enacted by legislation and 
the sentencing judges theoretically will be 
able to impose sentences outside the guide- 
lines more readily than Florida judges. 

The issue of departure in the federal sen- 
tencing system is a critical one. The 
responsibility for setting parameters for de- 
parture from the guidelines falls on the 
federal courts. The court needs only tc 
place in writing the reasons for which the 
departure is warranted and whether those 
reasons are aggravating or mitigating fac- 
tors for a decision above or below the 
guidelines. 

Departure decisions from the guidelines 
are going to be a part of the judicial sen- 
tencing process. Developing what factors 
to be given weight for departure should be 
based on clear and convincing evidence 
that a certain factor relating to an individ- 
ual’s background could not have been 
adequately considered by the commission 
in formulating a general set of guidelines 
to meet the general population and not a 

In Florida, discretion for departure was 
given broad scope through Garcia v. State, 
454 So. 2d 714 (Fla. Ist. DCA 1984). In 
Garcia, the trial court continued to have 
the same broad sentencing discretion con- 
ferred upon it under the general law. Its 
discretion was subject only to the limita- 
tion and restrictions of the guidelines 
which are to be “narrowly construed so as 
to encroach as little as possible on the sen- 
tencing judge’s discretion. . . .” 
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In Addison v. State, 452 So. 2d 955 
(Fla. 2d DCA 1984), it was shown that the 
function of the appellate court was not to 
reevaluate the trial judge’s discretion when 
the basis for departure was stated in writ- 
ing and the sentence imposed within 
statutory limits. The appellate court found 
no abuse of discretion in departing from 
the guidelines. In Higgs v. State, 455 So. 
2d 451 (Fla. Sth DCA 1984), the appellate 
court recognized that, “[I}t should not re- 
verse a departure absence showing abuse 
of discretion. . . .” There are some recent 
developments for departure considerations 
in cases that have been sentenced under the 
new sentence reform guidelines. There are 
a number of upward departure issues, but 
the most important considerations, we be- 
lieve, are the downward departure deci- 
sions the courts have initiated. 

In United States v. Ceraso, No. 87Cr- 
1028, (S.D.N.Y. 1988) a downward depar- 
ture disposition to probation was based on 
the defendant’s first offender status and the 
court finding that no purpose would be 
served by imprisoning the offender. In 
United States v. Gilani, (E.D. Penn. 1988), 
the guidelines with cooperation were 97 to 
121 months. The court determined that the 
defendant’s cooperation exceeded the ac- 
ceptance of responsibility issue in the 
defendant’s case and departed from the 
guidelines by imposing a sentence of 48 
months. 

United States District Court Judge Jack 
B. Weinstein in the Eastern District of 
New York stated that in his study on the 
federal guidelines he has noted that there 
were 20 downward departure considera- 
tions and two upward departure considera- 
tions out of 32 guideline cases studied in a 
three-month period. Judge Weinstein 
noted that the guidelines specifically have 
not adequately taken into account some 


of the following issues* 

1. The good that a defendant has done 
in his lifetime. 

2. The fact that a defendant’s job will 
be lost and he is unlikely to obtain an- 
other, making rehabilitation after release 
exceptionally difficult. 

3. Extreme illness at home requiring the 
presence of the defendant. 

4. The fact that the defendant is elderly. 

5. Young children at home requiring su- 
pervision. (single parent family) 

6. The defendant’s leadership role in the 
community. 

7. The defendant’s business may provide 
a livelihood for others. 

9. In a drug case, the low purity of the 
narcotics found in the defendant’s posses- 
sion. 

10. The immaturity of the defendant 
(youth). 

11. There has been substantial post 
crime rehabilitation. 

Judge Weinstein gives us the most hope 
for downward departure guidelines. It is 
easy to come up with aggravating consid- 
erations but we cannot afford to neglect 
the human element in the criminal justice 
system when looking at mitigating factors 
for more balanced sentencing decisions 
and sentencing alternatives. 0 


! Addendum, 133 Cong. Rec. §166-44-48 
(daily ed. Nov. 20, 1987) (colloquy between 
Sens. Biden, Hatcher, Thurmond and Kennedy 
on sentencing amendments). 

2 See Santobello v. New York, 404 U.S. 257 
(1971). 

3 PROSECUTOR'S HANDBOOK ON SENTENCING 
GUIDELINES AND OTHER PROVISIONS OF THE SEN- 
TENCING ReForM Act OF 1984, U.S. Department 
of Justice Criminal Division, p. 74. 

4 Weinstein, Alternative Punishments Un- 
der the New Federal Sentencing Guidelines, 
vol. 1, no. 2, FEDERAL SENTENCING REPORTER, p. 
96 (July and August 1988). 
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ocial science research tech- 
niques have emerged as pivotal 
courtroom advantages over the 
past 10 years. Sociologists and 
psychologists market their services directly 
to attorneys and clients or may be em- 
ployed by litigation consulting firms. The 
approaches used include a broad array of 
concepts and theories, such as case posi- 
tioning, ethnomethodological analysis, 
surrogate juries, survey research and trans- 
actional analysis. This variety produces 
confusing and sometimes conflicting inter- 
pretations of how success can be achieved. 
Nevertheless, the results of this innovation 
command attention. 

Plaintiffs’ attorneys have been the pri- 
mary users of these services. The pressure 
for predictability in jury work is sharpened 
by the need for all members of a panel to 
agree if a high award is to be realized.! 
Research has provided plaintiffs a competi- 
tive edge. Consequently, utilization is 
spreading to corporate and banking 
practices. 

Unfortunately, these sometimes expen- 
sive approaches are frequently purchased 
in desperation shortly before trial. Many 
practitioners have only a vague under- 
standing of the techniques which rarely are 
taught in law school. 

While social science research may seem 
alien to legal practice, it is commonplace 
in the research and marketing strategies of 
corporate clients. In fact, many businesses 
possess hidden pretrial strengths in this 
area. Advertising and market research is 
used in everything from production plan- 
ning for toothpaste manufacturing to the 
selection of branch banking sites. If coun- 
sel can link the data collection and analysis 
techniques used by clients in their business 
activity with the issues at trial, significant 
advantages may accrue. But what are the 
most fundamental and important features 
of social science consultation? 

This article seeks to provide an orienta- 
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tion to common litigation research meth- 
ods in applied sociology. Despite the 
variety of approaches used in proprietary 
literature, two applications are central to 
both business and courtroom operations. 
These include collection of baseline data 
on juror attitudes and values and the use 
of simple ethnographic techniques before 
and during trial. 


Survey Research and 
Case Development 

Information on the attitudes and beliefs 
of potential jurors is the cornerstone of all 
social science applications to trial plan- 
ning. Just as a market survey is a prerequi- 
site to a client’s sales campaign, pre-voir 
dire determination of juror characteristics 
is essential to positioning of the case, selec- 
tion of themes, order of proof, selection of 
jurors, and opening and closing statements 


of counsel. Use of these surveys is unfortu- 
nately infrequent. 

Even such disparate techniques as wit- 
ness training and surrogate juries depend 
upon informed knowledge of juror charac- 
teristics. Nevertheless, attorneys often 
make general “seat of the pants” type judg- 
ments about jurors in million dollar cases 
merely on the basis of having lived in the 
community for a number of years. No 
bank would take such a risk in investment 
decisions of equal magnitude. 

Defense attorneys, for example, typi- 
cally avoid black jurors in voir dire be- 
cause of a widely perceived pro-plaintiff, 
anti-institutional attitude in this popula- 
tion. An analysis of regional survey data, 
conducted by Trial Practices, Inc., recently 
confirmed the presence of this general pre- 
disposition. However, when specific ele- 
ments of a case involving moral behavior 
were introduced in a survey questionnaire 
designed for a specific case, the observed 
attitudes of black respondents shifted dra- 
matically to a pro-defense position. In this 
instance, religiosity and the salience of 
several social problems in the black 
community became much more effective 
predictors of the behavior of black jurors 
than the more stereotypical proclivity to- 
ward the underdog. 

Staff subsequently tested this finding in 
a pretrial focus group evaluation of the 
case. A focus group is a technique for 
studying ideas in a group context, and dif- 
fers significantly from a mock trial in that 
an interviewer may present facts, evidence 
and testimony in an interactive setting.? 
The purpose is to discover or verify pat- 
terns useful in development of the case. A 
pro-defense, institutional bias was ob- 
served in this case for black participants 
at the point in which the moral elements 
of the case emerged. Despite the prevalent 
generalizations, black participants took 
leadership positions in later jury simula- 
tions, against liability for the defendant. 
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Pretrial assessment and preparation of 
witnesses are also popular means of en- 
hancing communication with jurors. This 
training usually focuses on the appearance 
and demeanor of the witness, rather than 
on the relationship between the witness 
and jurors. In practice, this is like listening 
to only one half of a conversation. Survey 
data analysis provides the most predictable 
basis for identifying and then introducing 
juror attitudes and values to the communi- 
cation awareness of the witness. Attention 
directed to the capabilities and predisposi- 
tions of potential jurors is as important as 
fine tuning the physical appearance of a 
witness. Similarly, a surrogate jury em- 
ployed in a courtroom during an actual 
trial is most effective if the observers are 
matched on criteria developed in a local 
survey rather than just on surface charac- 
teristics such as sex or race. 

On balance, the primary reason for the 
utility of survey approaches is that 
attitudes and associated demographic 
characteristics are not uniform across 
jurisdictions. More importantly, case spe- 
cific attitudes typically involve sentiments 
which are not obvious, even to sophisti- 
cated observers. 

Unfortunately, survey research always 
has been suspect in court and rarely is ac- 
corded “scientific” status in testimony. In- 
terview costs may run as high as $50 per 
respondent. Moreover, since consultants 
often are hired after basic trial strategy has 
been developed, surveys are not often used 
appropriately to maximum impact. 

One type of pretrial survey work which 
has been ignored in practice involves the 
use of established data sets generated by 
numerous ongoing survey efforts. Secon- 
dary analysis of such questionnaire data 
can be used to identify issues or attitudes 
toward defendants in a particular venue. 
The North American Opinion Research 
Center (NORC) at the University of Chi- 
cago and the Roper Data Center in Storrs, 
Connecticut, for example, have ongoing 
surveys for time series analysis dating back 
over 15 years. These may be useful for a 
variety of clients and cases. NORC, for 
example, has conducted over 25,000 inter- 
views in the Southeastern United States 
over the past 10 years to examine commu- 
nity attitudes toward and confidence in fi- 
nancial institutions. 

Larger corporate clients, ranging from 
retail chains to public utilities, may also 
benefit from secondary analysis of data 
collected by their marketing departments 
on customer satisfaction and product ac- 
ceptance. Corporate clients are acutely 
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aware that sales depend on customer per- 
ceptions and invest substantially in market 
research. Yet, when the company becomes 
involved in litigation, these types of data 
typically are overlooked for it does not 
seem natural to contact marketing in 
preparation for trial. A recent institutional 
client of Trial Practices, Inc., for example, 
possessed eight years of customer reaction 
data which proved highly useful in con- 
structing an inexpensive profile of hostile 
and favorable jurors for use in voir dire. 


Good Observational Skills 

Knowledge of underlying community at- 
titudes is important but not sufficient to 
reduce uncertainty in trial decisions. The 
use of good observational skills lies at the 
heart of such different approaches as eth- 
nographic studies and surrogate juries. The 
shared assumption of these techniques is 
that the attorney is so caught up in the 
daily tactical environment of a developing 
trial that important subjective elements of 
juror reaction are overlooked. 

Some consultants urge attorneys to scru- 
tinize jurors for body language signs of 
acceptance or rejection. Unfortunately, the 
meaning, syntax and grammar of “body 
language” are not well articulated in a mul- 
ticultural society. Folded arms may mean 
rejection, for example, or fatigue. 

The ethnomethodology of observation 
involves the study of everyday, taken for 
granted assumptions about social activity. 
But there is no Baedeker or rule book on 
what to observe, or what is important. Al- 
though there are numerous schemes for 
classifying seating patterns, gestural activ- 
ity or conversation styles, the value of 
whatever usefulness they may possess lies 
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in sensitizing attorneys to the fact. that 
much is going on in the courtroom besides 
testimony and argument. 

While the law and courtrooms are or- 
ganized. rationally, the perceptions of ju- 
rors are not usually so elegant. Lawyers 
organize facts and argument in terms of 
the logic of the case..Jurors typically reor- 
ganize their observations in terms of 
frames of reference or chunks of action 
with which they are already familiar.* 
Good background research and simple ob- 
servational skills can. permit. attorneys to 
use these frames in the organization and 
presentation of a case.. 

The demands of conducting or defend- 
ing a lawsuit limit the ability of attorneys 
to be good observers. Attention to the sub- 
stance of law is the traditional focus of the 
profession. Data analysis and observa- 
tional training require a division of labor 
rather than intuitive skill. A surrogate jury, 
seated in the spectator section of court dur- 
ing trial and carefully matched on appro- 
priate demographic criteria, measurably 
improves prediction of trial outcome even 
though the participants have no training 


is an important advantage in trial. 


Conclusion 

The utility of these consulting techniques 
is limited by the guild orientation of law 
which doesn’t easily lend itself to a division 
of labor. More impertantly, lack of famili- 
arity with social science applications makes 
it difficult to weigh the benefits of in- 
creased predictability against cost. For 
these reasons,. litigation consulting has 
been restricted largely to extremely high 
risk cases in which almost any investment 
may be justified. 

A: thorough mock trial requires careful 
replication of planned testimony, exhibits 
and tactics as will be encountered in actual 


February. front page article in the Wall 
Street Journal explained the relative 
failure -of- a federal prosecution team 


controversy in part on the ability of the 
defense to outspend the government. A 
Dallas. developer, for example, was offered 
“any amount of money” to play the role 
of a thrift regulator in a mock trial, pre- 
sumably because his experience as a 
borrower afforded the high level of exper- 
tise needed to simulate the actual outcome. 
The budget. for this mock trial alone re- 
portedly was $1,500,000. Obviously, rou- 
tine cases cannot be tried several times 
before the actual court date. However, the 


routine application of traditionally “aca- 
demic” techniques is at hand because the 
principles are well established in business 


When attorneys take the current potpourri 
of techniques from a consultant's briefcase, 
without linking the art to the correspond- 
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trial. The expense.can be enormous. A. 


investigating the Texas savings and loan. 


ing science, they invite failure. However, 
those attorneys and clients who can exam- 
ine strategy, courtroom tactics, jury selec- 
tion, order of proof and argument in the 
context of sociological data can expect 
greater probability of success.0 

' See Katven and ZEISEL, THE AMERICAN 
Jury, 2d Ed., 1986. 

2 See Morgan. Focus Groups as Qualitative 
— Qualitative Research Methods, vol. 

3 See GOFFMAN, FRAME ANALYSIS, 1974. 


practice and involve only journeyman level 
science. 

Sociological consultation in corporate 
practice should, therefore, become increas- 
ingly popular for it permits the division of 
labor necessary to maximize prediction of 
jury outcome. Good observational skills 
can be taught, but the value of these tech- 
niques rests on good measurement of atti- 
tudes, values and beliefs which provide the 
continuity for juror frames. of reference. 
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ENTERTAINMENT, ARTS & SPORTS LAW 


Right to Work and 
the Entertainment Industry 


any entertainment industry 
analysts agree that the reason 
Florida has become an in- 
creasingly popular venue for 
film making and television production is 
that production costs are lower here than 
in California, New York, and other more 
traditional locations. Production costs in 
-Florida can be lower for many reasons, 
not the least of which is the consistently 
warm, sunny weather. Another basic rea- 
son is that Florida is a “right to work” 
state. While it is fairly easy to understand 
how good weather can keep a production 
on schedule and within budget, under- 
standing the nature and application of the 
“right to work” law is more difficult. The 
right to work law in Florida is derived di- 
rectly from the Florida Constitution. Art. 
I, §6, states: 

Right to Work — the right of persons shall not 
be denied or abridged on account of member- 
ship or nonmembership i in any labor union or 
labor organization. The right of employees, by 
and through a labor organization, to bargain 
collectively shall not be denied or abridged. 
Public employees shall not have the right to 
strike. 

Also, F.S. Ch. 447 regulates labor un- 
ions in Florida and provides for civil and 
criminal remedies along with injunctive re- 
lief for employment discrimination based 
on membership or nonmembership in a la- 
bor union.! This declaration of the “right 
to work” in the Florida Constitution and 
statutes presumably ensures that Florida 
citizens may never be required to join a 
union as a condition of-employment.? On 
the other hand, the right to join a union 
and bargain collectively is guaranteed .3 

This right has had a wide impact on the 
expanding Florida entertainment industry. 
Most recently, the television and film in- 
dustries have grown significantly and the 
“right to work” should naturally take 
much of the credit.4 

Contrary to what many may believe, 
Florida’s “right to work” does not guaran- 
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tee employment. An employer may hire a 
nonunion employee, but also may hire a 
union member. Also, the employer may 
pay union wages, but may choose to com- 
pensate its employees below scale. On the 
other hand, many employers are signato- 
ries to general agreements that dictate 
union wages and may include provisions 
providing that nonunion workers be paid 
the same as union members doing similar 
jobs on the same shoot. 

The Florida entertainment attorney 
must understand that the constitution and 
statutes allow for certain flexibility in hir- 
ing practices. However, the flexibility itself 
is in large part a function of the industry 
market and history rather than state guar- 
anteed rights. By the same token, the “right 
to work” prohibits certain discriminatory 
practices. 
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Legal History 

In theory, the Florida “right to work” 
law enables any Florida citizen to contract 
for employment in the entertainment in- 
dustry without regard to union contracts 
or standards. In effect, the “right to work” 
amendment prohibits the traditional union 
security agreements.’ Security agreements 
are used to insure, by several methods, that 
all or most of the employees on a certain 
job are union members or at least contrib- 
ute to union dues. These security tools, in 
descending order of strictness, include the 
closed shop, union shop, agency shop, and 
preferred shop agreements. 

In the closed shop agreement, no person 
may be employed unless the person is a 
member of the union prior to employment 
and remains a union member in good 
standing. The union shop agreement does 
not require membership in the union prior 
to hiring, but requires employees to be- 
come union members within a certain 
period of time, commonly 30 days. The 
agency shop allows employment of nonun- 
ion personnel, but requires nonunion 
employees to pay union dues as a condi- 
tion of employment. Finally, the least 
restrictive form of union security agree- 
ment is known as the preferential shop 
agreement. The preferential shop provides 
that in the event of an employee vacancy, 
a qualified union member applicant is 
given first choice over an equally qualified 
nonunion applicant for the same position.‘ 

A significant decision in Florida juris- 
prudence regarding the “right to work” is 
Retail Clerks International Association v. 
Schermerhorn, 141 So. 2d 269 (Fla. 1962), 
aff'd., 375 U.S. 96 (1963). In Schermer- 
horn, the Supreme Court of Florida held 
that the state court rather than the Na- 
tional Labor Relations Board had jurisdic- 
tion to decide whether an agency shop 
contract between a union and an employer 
violated the state’s “right to work” law. 
The court went on to hold that the agency 


by Gregory B. Galloway a 


shop contract between local 1625 of the 
Retail Clerk’s International Association 
and Food Fair Stores violated the “right 
to work” provision of the Declaration of 
Rights of the Florida Constitution: 

This section [Art. 1, §12, Florida Constitution} 
clearly bestows on the working-man the right 
to join or not to join a labor union, as he sees 
fit, without jeopardizing his job. Inasmuch as 
the Constitution has granted this right, the 
agency shop clause is repugnant to the Consti- 
tution in that it requires the non-union em- 
ployee to purchase from the labor union a right 
which the Constitution has given him. The 
Constitution grants a free choice in the matter 
of belonging to a labor union. The agency shop 
clause contained in the contract under consid- 
eration purports to acknowledge that right, but 
in fact, abrogates it by requiring the non-union 
worker to pay the union for the exercise of that 
right or, in the alternative, to be discharged 
from his employment. Such an tt is 
palpably and totally inconsistent with the free- 
dom of choice contemplated by our Declara- 
tion of Rights, Section 12. 

The Schermerhorn decision gave rise to 
an appeal to the U.S. Supreme Court. The 
union argued that the agency shop did not 
violate the Florida Constitution “right to 
work” declaration and that the National 
Labor Relations Board had exclusive juris- 
diction over the dispute. The Court 
recognized that the Taft-Hartley Act pro- 
vided that a union shop agreement was not 
an unfair labor practice.? However, the 
Court cited an amendment to the act that 
exempted union security agreements that 
were prohibited by a state’s law.!° 

Once the question of jurisdiction was re- 
solved, the Court affirmed the Florida 
Supreme Court’s decision that the agency. 
shop violated the “right to work” provision 
of the Florida Constitution.'! Importantly, 
the Florida Supreme Court emphasized 
the word “abridge” in the “right to work” 
provision and stated that: “Under §12 of 
the Declaration of Rights of Florida what 
is prohibited is the denial or abridgement 
of one’s right to work on account of mem- 
bership or non-membership in any labor 
union, or labor organization.’ ”!2 

The Schermerhorn decision has given 
rise to even stricter applications of the 
“right to work,” which establish that in 
Florida, mandatory leave time contribu- 
tions to a union pool are a violation.!3 
Even before Schermerhorn, the Florida 
Supreme Court examined whether a picket 
whose objective was to coerce an employer 
into hiring only union members violated 
the “right to work.”!4 As a result of Sch- 
ermerhorn, clearly union security agree- 
ments that are more restrictive than the 
agency shop would violate “right to work.” 

However, there still exists confusion in 


the entertainment industry regarding “right 
to work.” The confusion naturally lies in 
to what extent the “right to work” can be 
enforced production-to-production.!5 


Practical Considerations 

Producers may come to Florida expect- 
ing significant freedom in hiring crews, but 
quickly learn that obtaining nonunion per- 
sonnel, who are also qualified, is some- 
times difficult. I was confronted recently 
by a former crewmember of a television 
series filmed in Orlando who had been let 
go in favor of a “more qualified” replace- 
ment. The replacement also happened to 
be a union member, while the questioner 
was a nonunion employee. 

In such a situation, the entertainment 
attorney is called on to advise whether the 
firing violated the “right to work.” The 
Florida courts have not decided that par- 
ticular question, but clearly a central issue 
would be one of proof. The fired crew- 
member would have to establish discrimi- 
nation based on nonunion status rather 
than competence. 

Typically, crewmembers are hired at 
will, with no written employment agree- 
ment. Also typically, hiring and firing is 
at the whim of the producer or unit pro- 


duction manager. Ironically, a nonunion 
employee may suffer from the type of job 
insecurity the unions have fought to pre- 
vent, because nonunion status is viewed as 
more attractive to producers in Florida. 
Clearly, union members have benefitted 
immeasurably from contract standardiza- 
tion and the enforcement of minimum 
scale wages and benefits for employees. 
Also, union mandates control the specific 
functions of employees. 

On a typical movie production set, for 
example, under union jurisdiction a light- 
ing technician would not operate a camera 
and a camera operator would not operate 
the boom. Some employers in California 
cite such standardization in wage and job 
function as a major cause of production 
cost increases. As a result, venues such as 
Florida are being explored because of the 
lack of union control and influence. 

In reality, most entertainment agree- 
ments entered into in Florida are, of 
course, influenced by standards that have 
been derived from the history of the indus- 
try. Therefore, the influences of contract 
standardization and unionization are virtu- 
ally unavoidable regardless of the locale. 
Although Florida provides for less wage 
and benefit standardization, uniform 


BETH CLAIR EISENMAN 
wishes to announce 
the opening of her law office 
in affiliation with 
MICHAEL L. BROOKS 


to be known as 


BROOKS & EISENMAN 
located at 
437 EAST MONROE STREET, SUITE 202 
JACKSONVILLE, FLORIDA 32202 


offering a general practice of law 
with emphasis on litigation, 


employment discrimination, and equine law 


(904) 354-1386 


THE FLORIDA BAR JOURNAL/JUNE 1989 85 


clauses in many entertainment contracts 
remain. 
Contract standardization is beneficial 


for both parties in many instances. Obvi- - 


ously, unionization has enabled entertain- 
ers, producers, agents, and studios to 
bargain for consistency in agreements as 
well as for monetary advantage. Standard 
contract clauses provide initial common 
ground and a structure to many agree- 
ments. For example, a performer employ- 
ment agreement for a motion picture 
should include a “services” clause and a 
“compensation” clause.'6 An important as- 
pect to remember, however, is that in most 
contracts almost all items are negotiable. 

The concept that “everything is negotia- 
ble” may seem foreign to those who feel 
their client’s bargaining power is relatively 
small when compared to that of their po- 
tential employer/offerer. However, no 
entertainment contract, no matter how for- 
mal, well written, or impressive, is “set in 
stone.” There may be certain clauses that 
are included in certain agreements to en- 
sure consistent structure, but the specific 
terms should be negotiable. Importantly, 
union members may obtain waivers to 
their agreements and accept substandard 
wages. On the other hand without such a 
waiver, the employee and the employer, if 
a signatory to a general agreement, could 
be subject to fines. 

Ideally, each entertainment agreement 
should be entered into after negotiation 
and consensus. In Florida, this process can 
be flexible because of the “right to work” 
and the fact that the industry has not 
become entrenched enough to spawn ex- 
tensive standard regulations regarding 
entertainment employment. In reality, 
almost everyone involved in the entertain- 
ment industry will be exposed to a situ- 
ation in which an offer is proposed as 
nonnegotiable, but is nonetheless attrac- 
tive. Attorneys with clients in the entertain- 
ment industry should remember that each 
offer can be considered negotiable. How- 
ever, bargaining power is obviously related 
to the market and each parties’ relative 
advantage. 

In Florida, the “right to work” provides 
the “right to bargain,” without discrimina- 
tion collectively or individually. This 
“right” is not a talisman, but it does pro- 
vide flexibility and freedom that should be 
utilized. Florida’s “right to work” also pro- 
hibits union security agreements. The 
Florida entertainment attorney, with refer- 
ence to Schermerhorn and its progeny, 
should be able to recognize a situation that 
presents actionable discrimination. 
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To date, there are no Florida appellate 
court opinions that interpret the constitu- 
tional “right to work” and its impact on 
entertainment employment situations. The 
“right to work” has certainly drawn enter- 
tainment business to the state, but the 
Florida entertainment industry is too im- 
mature to have provided significant legal 
precedent in the state or federal courts. Ac- 
cordingly, only time will tell if the “right 
to work” will truly prevent discrimination 
and enable employer and employee to 
lower production costs and bargain more 
freely than in the industry’s more historical 
venues.(] 
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house for the express purpose of coercing the 
owner to fire a nonunion employee and hire in 
his place a union member. The owner peti- 
tioned the lower court for an injunction to stop 
the pickets and alleged that the picket’s purpose 
was to obtain an unlawful objective. The Flor- 
ida Supreme Court affirmed, but ordered time 
allowed for an amendment to.the complaint for 
an injunction to be filed. Jd. at 387. 

'S An editorial in the March 1989 issue of 
Entertainment Revue complained that no gov- 
ernmental office issues “right to work” guide- 
lines which prompts confusion in the industry. 
Given the fact that there is little Florida case 
law on point and no truly significant case has 
been decided on “right to work” since 1976, the 
author would hesitate to recommend any 
“guidelines” short of an Attorney General opin- 
tion. Interestingly, one communicator suggested 
that Florida should adopt a compromise 
agency agreement as advocated by the North 
Dakota Attorney General. “The Attorney Gen- 
eral has ruled that the agency shop is not 
unlawful but dues and fees charged non-union 
employees for representation must be limited 
to the actual cost of =representation and bar- 
gaining.” Ross, Labor Law Agency Shop 
Violates Florida Constitution, 17 Univ. MiaMi 
L. Rev. at 204, 211 (1962) citing, Op. of N.D. 
Atty. Gen., Aug. 24, 1959, as cited in 3 state 
laws (CCH Lab. L. Ref.) $41,025 (May 21, 
1962). Such a guideline, though not necessarily 
advisable, would more clearly define the pa- 
rameters of Florida’s “right to work.” 

16 J. KENoFF and R. ROSENBERG, ENTERTAIN- 
MENT INDustRY Contracts, 11-3 to 11-10 (D.C. 
Farber ed. 1989) (providing examples of forms 
for “performer employment” agreements). 
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TAX LAW NOTES 


Corporations and 


Passive Investment Income from 
Real Estate: A Definitional Problem 
Deserving a Solution 


n Private Letter Ruling 8906035, the 
Internal Revenue Service held that a 
corporation (“taxpayer”) owning and 
operating a shopping center qualified 
as an “S” corporation by virtue of the serv- 
ices which it performed in assisting its 
tenants with various aspects of their opera- 
tions. Although this ruling permits an “S” 
election in circumstances not previously 
ruled on, it is very troubling in that it 
raises more questions than it provides 
guidance. At best, the ruling sets forth a 
liberalized standard for meeting the “sig- 
nificant services” criteria for shopping 
centers and possibly other interests in real 
estate. 
At worst, it is based on such question- 
able criteria that its value as “precedent”! 
is questionable, reflecting either the com- 
plete absence of a rational, objective 
criterion in applying the “passive-active” 
dichotomy of §1362(d)(3)(D) of the Inter- 
nal Revenue Code? or so trivializes the 
criteria as to make their application uncer- 
tain. As such, the ruling creates more 
confusion than clarity in a context that 
Congress intended to remedy in 1982— 
limiting the adverse tax consequences with 
respect to the “passive-active” dichotomy 
of §1362(d)—and the characterization of 
gross receipts as “rental” or “service” in- 
come remains as relevant today as it did 
prior to the 1983 Subchapter “S” Revision 
Act. 

A ruling was requested under 
§1362(d)(3)(D) which provides, in certain 
circumstances,> for the termination of a 
corporation’s “S” election when the corpo- 
ration’s “passive investment income” 
exceeds 25 percent of its “gross receipts” 
for three consecutive taxable years.4 The 
corporation was seeking a ruling on the 
basis of representations made to the IRS 
that, in connection with the leasing of 
space in the shopping center, it performed 
“certain services” for its tenants. 

Taxpayer's listing of its activities on be- 
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half of its tenants is extensive in certain 
quantitative terms. To facilitate its “serv- 
ice” activities, taxpayer maintained its 
offices on site for the operation of the 
shopping center; was a member of the mer- 
chants’ association to which all of the 
tenants of the shopping center belonged; 
and performed substantial “advertising 
and promotion” services on behalf of the 
tenants, not only directly but also through 
its “involvement in and support of the mer- 
chants’ association.” Taxpayer’s staff also 
performed virtually all of the association’s 
administrative and clerical work, mostly 
using taxpayer’s offices, supplies and 
equipment. 

An additional litany of activities per- 
formed by taxpayer for its tenants was set 
forth in its request for ruling. It maintained 
a library; arranged audio-visual presenta- 
tions; sponsored shopping center seminars; 
presented advertising programs; purchased 
and distributed demographic data; pub- 
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lished a merchant newsletter; distributed a 
store directory; distributed weekly memo- 
randa; worked with the local school dis- 
trict on job placement to assist tenants in 
hiring qualified employees; organized a re- 
tail training course; provided a community 
room for tenants and community groups; 
assigned a staff member to walk through 
the shopping center daily, commenting on 
operations in informal conferences with 
managers or owners. The taxpayer was 
consulted on obtaining a variety of serv- 
ices, locating contractors for construction, 
decorating, signs, store design and store- 
fronts and occasionally did remodeling. 
The taxpayer also retained a private 
agency to provide general security for the 
shopping center. 

On the basis of these representations, the 
ruling concluded that the revenues received 
from tenants did not constitute passive in- 
vestment income, and the corporation 
qualified for “S” status. 

The significance of the ruling, and the 
problems inherent in interpreting it, can 
be traced into its roots in §1362(a) and 
Proposed Treas. Reg. §1.1362-3(d)(5)iv),° 
as well as into the broader context of the 
1982 Revisions to the “S” corporation 
provisions. 

Section 1362(a) allows a small business 
corporation to elect not to be subject to the 
taxes imposed by Ch. | of the Code, but 
to have its income, with certain exceptions, 
taxed directly to its shareholders. This elec- 
tion is terminated if the corporation’s 
“passive investment income” exceeds 25 
percent of gross receipts for three consecu- 
tive tax years and the corporation has Sub- 
chapter “C” earnings and profits (“E&P”). 
The term “passive investment income” in- 
cludes, among other categories of income, 
gross receipts derived from “rents.” 

At the time the ruling was published, 
the applicable regulation pertaining to the 
definition of rents was Treas. Reg. 
§1.1372-4(b)(5X{vi) (interpreting Old Code 


§1372, the predecessor of what is now 
§1362(d)(3) of the Code), which provided 
that the term “rents” means “amounts re- 
ceived for the use of, or right to use,” prop- 
erty (whether real or personal) of the 
corporation. The term “rents” does not in- 
clude payments for the use or occupancy 
of space when “significant services” are 
also rendered to the occupant. Generally, 
services are considered rendered to the oc- 
cupant if they are primarily for his conven- 
ience and are other than those usually or 
customarily rendered in connection with 
the rental of rooms or other space for oc- 
cupancy only. 

The importance of this ruling is best un- 
derstood in the context of the evolution of 
$1362, including comparison to its prede- 
cessor in the broader context of the 
Subchapter “S” Revision Act of 1982. 
“Old” §1372(e)(5)(A) of the Code provided 
that if, in any taxable year, more than 20 
percent of the corporation’s gross receipts 
constituted passive investment income, the 
corporation’s subchapter “S” status was 
terminated retroactive to the beginning of 
that tax year.’ The amendment of this 
statutory provision in 1982 was part of an 
attempt by Congress not merely to sim- 
plify the Subchapter “S” provisions but 
generally to reduce the adverse conse- 
quences of the receipt of “passive invest- 
ment income.” 

Passive investment income does not cre- 
ate concern for all “S” corporations: Those 
corporations which have been electing “S” 
corporations for their entire corporate ex- 
istence and/or do not have “Subchapter C 
earnings and profits” as of the last day of 
the taxable year in question are not ad- 
versely affected by the passive investment 
income limitations: Such corporations will 
be able to have unlimited passive invest- 
ment income without jeopardizing their 
“S” status. However, for corporations 
which do not meet this threshold criterion, 
the potential adverse consequences of hav- 
ing more than 25 percent of its gross 
receipts constitute passive investment in- 
come are extreme. During each of three 
years, the corporation is subject to an ad- 
ditional corporate level tax on the excess 
passive income at maximum corporate tax 
rates;’ and if such excess passive invest- 
ment income occurs for three consecutive 
years, the “S” selection will be terminated, 
effective the first day following the end of 
the three-year period.® 

An “S” corporation with Subchapter 
“C” E&P may avoid this limitation on pas- 
sive investment income by divesting itself 
of those Subchapter “C” earnings and 


profits and thereafter be free of these pas- 
sive investment income limitations. More- 
over, the determination of whether an “S” 
corporation has Subchapter “C” E&P is 
made at the close of the “S” corporation's 
taxable year, giving the corporation the 
opportunity to take remedial action.!® 
However, all shareholders who receive a 
distribution during the taxable year must 
consent to the dividend treatment.!! 

As such, the determination of whether 
income from the ownership and operation 
of interests in real property is “passive in- 
vestment income” remains essential to the 
status of a corporation as an electing “S” 
corporation. The essential issue is whether 
the activities undertaken by the owner- 
operator, (directly or indirectly, and opera- 
tional or managerial) constitute significant 
services, transforming what is otherwise 
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rental income into receipts derived materi- 
ally from the rendering of services. As an 
“all or nothing” proposition, the conse- 
quences of this determination are critical.!2 
Analyzed in this context, and the exist- 
ing precedents applying this “passive- 
active” criterion to varying interests in real 
property, the deficiencies of the ruling be- 
come apparent as exemplified by its cited 
precedents. In concluding that the tax- 
payer’s operation of the shopping center 
qualified for “S” status, the ruling cites 
Bobo v. Commissioner, 70 T.C. 706 
(1978), Acq. 1983-2 C.B. 1, a self-employ- 
ment tax case in the context of an unincor- 
porated owner-operator of a mobile home 
park; Delno v. Celebreeze, 347 F.2d 159 
(9th Cir. 1965), a Social Security Act case 
in the context of an unincorporated part- 
ner-employee in a small apartment build- 
ing, and two other precedents which it cites 
to support its “rationale” without discus- 
sion or analysis,'3 one of which appears to 
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be the model for this ruling. The ruling 
does not refer to, much less analyze, John 
J. Mclithinney, 39 T.C.M. 554 (1979) (af- 
firmed in an unpublished opinion), in 
which the IRS successfully characterized 
gross receipts from the operation of a 
shopping center as rental income. 

In Bobo v. Commissioner, the Tax 
Court considered the operation of a mobile 
home park in the context of the self- 
employment tax rules of §1402 and held 
that payments received from tenants were 
“rentals from real estate” not includible in 
computing the owners’ net earnings from 
self-employment. The court, citing Delno 
v. Celebreeze, stated generally that whether 
services are considered as rendered to the 
occupant within the meaning of 
§1.1402(a)-4(c)(2) of the regulations (sub- 
stantially identical to former Treas. Reg. 
§1.1372-4(b)(5)(vi)) raises a question of 
fact to be resolved by determining whether 
the services are rendered for the conven- 
ience of the tenants or are required to 
maintain the space in condition for occu- 
pancy. Following Delno, the Tax Court 
concluded that income is considered “rent- 
als from real estate” unless (quoting from 
the ruling), “the services provided for the 
convenience of the tenants are of such sub- 
stantial nature that compensation for them 
can be said to constitute a material part of 
the payments made by the tenants of the 
park.” 

The ruling then states “the position of 
the Internal Revenue Service (based on 
Delno)” is that, when determining whether 
a service is for the maintenance of prop- 
erty, “the rental exclusion must be read 
narrowly and any service not clearly re- 
quired to maintain the property in condi- 
tion for occupancy is considered work 
performed for the tenant. See Rev. Rul. 
83-139, 1983-2 C.B. 150, and Rev. Rul. 
81-197, 1981-2 C.B. 166.” 

Reference to the first of these two addi- 
tional citations provides some insight into 
the ruling’s rationale. Rev. Rul. 83-139 
provides two factual situations pertaining 
to trailer park operations. In the first situ- 
ation, the owner-operator provided trailer 
lots, services and facilities for a monthly 
fee, and maintained a laundry facility, city 
sewerage and electrical connections and a 
roadway into the trailer park. Its other ac- 
tivities were limited to maintenance (clean- 
ing and maintaining the premises) and 
furnishing utilities (hot water for the laun- 
dry facility). These services were held not 
to be substantial. 

In the second situation, additional serv- 
ices were provided: The park contained a 
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recreation hall consisting of a card area, 
pool room, kitchen, auditorium, stage and 
a library; and park employees supervised 
and maintained those areas. The owner 
also provided “numerous” recreational 
events, distributed a monthly letter to the 
tenants, and helped them buy and sell their 
trailers. Employees of the park owner also 
“will connect and disconnect” water, sewer- 
age and electrical lines for the trailers. 
Citing the regulations under §1402,'4 these 
services were considered to have been of 
such a substantial nature that compensa- 
tion for them was considered to constitute 
a material part of the payments made by 
the tenants to the trailer park, and, there- 
fore, not rental income. 

Although it is difficult to compare, 
qualitatively, the activities of the owner- 
operator of a shopping center significant 
enough to have its own in-house staff, fa- 
cilities, and merchants’ association with the 
operations of a trailer park, there are cer- 
tain analogies which can be drawn between 
these two contexts if necessary to do so. 
And, upon close scrutiny, it appears that 
the taxpayer’s representations about its 
services rendered for tenants in its shop- 
ping center brought it within the item-by- 
item listing of activities undertaken in the 
trailer park operation in situation two of 
Rev. Rul. 83-139. Each of the activities 
undertaken by the owner of the trailer 
park beyond those customarily considered 
rendered in connection only with “occu- 
pancy” has its counterpart in the operation 
of taxpayer’s shopping center, among them 
being: 

Trailer Park 

Provides a recreational hall, consisting of 
a card area, pool room, kitchen, audito- 
rium, stage and library 

Provides numerous recreational events 
Distributes a newsletter 

Helps the tenants buy or sell their trailers 
Shopping Center 

Provides on-site (administrative) facilities 
to be utilized for library and other refer- 
ence materials, provides a community 
room for tenants and community groups, 
as well as permitted its own offices to be 
used 

Stages numerous promotional events 
Publishes a merchant newsletter and dis- 
tributes other materials to tenants 

Consults with the tenants, including com- 
menting on their operations; consults with 
them for guidance on obtaining a variety 
of services, such as locating contractors, 
providing advice on store design and store- 
fronts; occasionally undertakes remodeling 
work 


Given the numerous “S” corporation 
precedents pertaining to varying interests 
in real estate,'5 some of which interests are 
significantly more similar, qualitatively, to 
the operations of a shopping center than 
the trailer park whose activities appear to 
be the model for the ruling,'® it is discon- 
certing to think that an issue as important 
as the qualification of a shopping center 
for “S” status under §1362(d)(3)(D) as lib- 
eralized by Congress is determined by the 
trivialities of an item-by-item comparison 
with the activities pertaining to a signifi- 
cantly different interest in real property as 
recited in a revenue ruling that is almost 
off-handedly cited in the ruling. The fact 
that it is the tax professional who must 
analogize these activities in drawing a legal 
conclusion in view of the absence of any 
real analysis or rationale in the ruling is 
also disconcerting. Despite the listing of 
the quantitative litany of services which the 
taxpayer provided, the ruling did not ex- 
trapolate the most “significant” of these 
“services”—those which the IRS consid- 
ered the sine qua non for transforming 
“rental” income into “service” income— 
into a legal discussion referring to the most 
significant prior precedents, and in particu- 


lar to John J. Mclilhinney, pertaining to a 
large shopping center. Moreover, the rul- 
ing does not merely fail to provide a true 
rationale for its holding; It either misstates 
the true criteria of §1362(d\(3)(D)(i) as ap- 
plicable to rents, or reflects the fact that 
such criteria do not exist. 

Despite the appearance of extensive ac- 
tivities, taxpayer’s activities essentially fall 
within very limited categories: Assisting 
the tenants in advertising and promoting 
their businesses, as well as in certain mana- 
gerial aspects of their businesses. That 
these activities should be the basis for the 
finding of “significant services” is question- 
able not only because of their nature but 
because of the undefined character of the 
relationship between the taxpayer and the 
merchants’ association as well. In fact, the 
consequences of this relationship may be 
directly contrary to an established position 
of the IRS in the analogous context of the 
“active trade or business” criteria of §355. 

The ruling states that the taxpayer is “a 
member of the Merchants’ Association to 
which all the tenants of the shopping cen- 
ter belonged.” And the “advertising and 
promotion” services which taxpayer under- 
took on behalf of its tenants it performed 
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“in part . . . through [taxpayer’s] involve- 
ment in and support of the merchants’ 
association.” 

This nebulous overlap between the tax- 

payer and the merchants’ association, 
coupled with the ruling’s only occasional 
reference to activities being undertaken for 
taxpayer by persons presumed to be in an 
independent contractors relationship with 
it, is surprising given the Internal Revenue 
Service position in interpreting the “active 
conduct” criteria of §355. Even after mak- 
ing allowance for the zealous IRS position 
in guarding corporate separations under 
§355, the analogy between these two code 
provisions is evident: 
§355, in assuring that both the distributing and 
controlled corporations have been engaged in 
the active conduct of a trade or business for the 
requisite period of time to prevent the tax free 
distribution of “investment” (nonbusiness) 
assets; 


§1362(d)(3)(D), in assuring that the corporation 
is deriving a substantial part of its gross receipts 
from the performance of services and is not 
deriving “passive investment” income from its 
portfolio investments. 

Yet the position of the IRS under §355 

as it pertains to the scope of the opera- 
tional and managerial activities which a 
taxpayer must undertake, and the effect of 
relationships with independent contractors 
on meeting those operational and manage- 
rial criteria, has been relatively straightfor- 
ward. In a trilogy of revenue rulings issued 
simultaneously in 1973,!7 and as more re- 
cently updated,'* the IRS has clearly set 
forth its position under §355 on the effect 
of activities undertaken through independ- 
ent contractors. As enunciated in Rev. 
Rul. 73-236!9 the IRS analyzed the use of 
independent contractors as follows: 
§355 of the Code, by requiring that a trade or 
business be actively conducted, connotes sub- 
stantial management and operational activities 
directly carried on by the corporation itself. 
The activities of others outside the corporation, 
including independent contractors, may not be 
considered in determining whether the corpora- 
tion itself is engaged in the active conduct of a 
trade or business for purposes of §355 of the 
Code. However, the fact that a portion of a 
corporation’s business activities is performed by 
independent contractors will not preclude the 
corporation from being engaged in the active 
conduct of a trade or business if the corpora- 
tion itself directly performs active and substan- 
tial management and operational functions. 

The IRS then applied this criterion in 
the two companion rulings: One being in 
a framing context of only slight relevance 
to analyzing the ruling,” and Rev. Rul. 
73-237, which is more analogous to a cor- 
poration engaged in the construction 
business, not only through its “several sala- 
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ried employees” but through independent 
contractors as well. Noting that the “sala- 
ried employees” would submit bids on 
prospective jobs, negotiate contracts with 
subcontractors, purchase or lease equip- 
ment or supplies, and supervise the work 
of the subcontractors to determine if it 
conformed to contract specifications, with 
the corporation taking primary responsibil- 
ity for the completion of jobs, the ruling 
concluded that the corporation met the 
“active business” test by virtue of the ac- 
tivities its employees performed apart 
from those activities performed by 
subcontractors. 

As important, the construction company 
context of Rev. Rul. 73-237 was subse- 
quently distinguished in Rev. Rul. 86-1252! 
pertaining to the operational and manage- 
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rial activities undertaken by a corporation 
in its ownership and operation of an office 
building seeking the “active conduct” desig- 
nation of §355. In this later ruling, the 
operational and managerial activities un- 
dertaken with respect to this office build- 
ing were largely performed over an ex- 
tended period of time by an unrelated real 
estate management company acting in the 
capacity of independent contractor. Since 
the operational and managerial activities 
of the corporation’s own staff did not, in 
and of themselves, rise to the level of the 
active conduct of a trade or business, and 
those activities of the unrelated independ- 
ent contractor were not imputed to the 
corporation, the corporation failed this 
“active conduct” criterion. 

The statement of objective, relevant cri- 
teria in this series of rulings under §355 is 
in marked contrast to the uncertainty of 
the facts or rationale set forth in the ruling. 
More uncertainty than clarity regarding 
the essence of the “significant service” crite- 
rion of the regulations results from analyz- 


ing this ruling. Numerous critical questions 
come to mind, including: On whose behalf, 
and at whose cost, were various services 
undertaken? Are all of the merchants im- 
puted to taxpayer in meeting the “signifi- 
cant service” criterion? Is the merchants’ 
association a virtual “alter ego” of the tax- 
payer, considering that many of the 
activities undertaken by the taxpayer on 
behalf of its tenants were undertaken 
through taxpayer’s “involvement in and 
support of” the merchants’ association, as 
well as the taxpayer’s subsidy of the mer- 
chants’ association beyond that of being 
one of its members? 

Assuming the merchants’ association is 
not the taxpayer’s alter ego, is the mer- 
chants’ association in an independent 
contractor relationship with the taxpayer? 
If so, then its activities cannot be “im- 
puted” to the taxpayer for purposes of 
determining whether it is rendering signifi- 
cant services to its tenants. And if that is 
the case, does that presuppose that the tax- 
payer and the merchants’ association are 
“unrelated?” Or is the taxpayer, obviously 
a proprietary corporation, “related” to the 
merchants’ association, which is presum- 
ably a nonproprietary association without 
stockholders; or, even if a proprietary cor- 
poration, one whose many proprietary 
interests (all tenants of the shopping center 
were members) were such that it would be 
considered “unrelated” to the taxpayer? In 
any such events, and as indicated by the 
published rulings under §355, the activities 
of “others outside” a corporation, includ- 
ing independent contractors, “may not be 
considered” in determining whether the 
taxpayer is itself engaged in the active con- 
duct of a business.22 

The issues raised by the relationship be- 
tween taxpayer and merchants’ association 
are only a part of the uncertainties caused 
by the ruling. Assuming the rulings (“reve- 
nue” or “private letter”) are to shed some 
insight into the application of the law to 
certain facts, what does this ruling stand 
for? Is the IRS limiting the scope of the 
“rental” exclusion, stating that any service 
“not clearly” required to “maintain” the 
property in condition for occupancy is 
considered work performed for the tenant, 
thereby facilitating a finding of “services” 
for the tenant, possibly “substantial” in 
nature? Will this lessen the degree of 
“operational” activity which must be un- 
dertaken to qualify a shopping center for 
“S” corporation status while still requiring 
a greater degree of activity with respect to 
other interests in real property? (Although 
the number of activities undertaken by tax- 
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payer as recited in the “litany” is extensive 
in terms of the number of stated activities, 
the ruling is lacking in other indications of 
both the quantitative and qualitative aspects 
of those services. There is virtually no indica- 
tion of the number of persons on taxpayer’s 
staff, the extent of their expertise, the budget 
of expenses for the staff and its services, or 
the relationship of the costs of those erstwhile 
“significant services” to the gross revenues 
derived from the property.) If so, why isn’t 
the factual context of Mcllhinney, which 
owned and operated a 420,000 square foot 
shopping mall, cited and distinguished, 
considering that it employed 10 full-time, 
plus other part-time, personnel? Moreover, 
the owner-operator in Mcllhinney also en- 
gaged in activities “to promote business in 
the mall,” although perhaps without recita- 
tion of the “litany” of activities conducted 
by taxpayer in PLR 8906035. 

It can only be assumed that such broad 
significance cannot be attributed to the rul- 
ing. Or, in the specific context of shopping 
centers, is the IRS setting a standard in 
which the presence of an in-house staff to 
assist (directly and through a merchants’ 
association) tenants in several aspects of 
their businesses (primarily advertising and 
promotion, assisting tenants in certain 
managerial aspects of their business, etc.) 
pre-empts the normal criteria for providing 
significant services with respect to the op- 
eration of interests in real estate? If so, 
does an “in-house” staff operating “on-site” 
constitute the performance of the “opera- 
tional” aspect? And in making these 
determinations, do (or should) these same 
criteria enunciated under §355 in its “active 
conduct” criteria apply equally to the “sig- 
nificant services” criteria under §1362? Or 
were they in fact applied, sub silento, in 
this ruling in view of the nebulous relation- 
ship between the taxpayer and the mer- 
chants’ association? 

As illustrated by this ruling, and the 
precedents which it does and does not cite, 
and after analyzing other analogous prece- 
dents, it is apparent that there is no true 
objective criterion for determining the sig- 
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nificance of services under §1362(d)(3)(D) ! 
or the applicable regulations. With the ex- 
ception of the trivialized litany of activities 
stated as having been undertaken by the 
taxpayer, the ruling does not apply the 
usual criteria for exploring compliance 
with the “significant service” exception of 
the Treasury Regulations; does not even 
attempt to distinguish the one published 
case pertaining to a similar interest in real 
property; and appears to be in conflict 
with the criteria and circumstances set 
forth in interpreting the “active conduct” 
criteria of §355. Rather than refer to inter- 
ests in property (mobile home and trailer 
parks) and code sections (employment 
taxes under §1402 and/or social security 
payments under the Social Security Act) 
which differ so greatly from the shopping 
center context of the ruling, the ruling 
could have attempted to apply the criteria 
enunciated more clearly in McIlhinney and 
under §355 in rulings pertaining to the op- 
eration of shopping malls, office buildings, 
corporations in the construction business, 
corporations owning multiple interests in 
real estate, etc. 

This ruling reflects what is really lacking 
under §1362(d)(2)(D) and proposed Treas. 
Reg. §1.1362-3(d)(5) is a project of the type 
recently concluded under §355 in which the 
regulations contain an expansive series of 


examples, both conceptual and applied, of imquiry. 


activities which do, and do not, constitute 
the active conduct of a trade or business. 
Given the proliferation of corporations 
electing into “S” status not only as a result 
of the significant revisions to the “S” provi- 
sions in 1982 but as a result of the various 
revenue acts enacted since that time, the 
IRS should provide no less guidance under 
§1362(d)(3)(D) than it provides under 
§355. This could be undertaken not only 
in view of the numerous (although dis- 
jointed) precedents interpreting the signifi- 
cant service criteria pertaining to varying 
interests in real estate under §1362(d)(3)(B) 
but in view of the direct analogy between 
the “active conduct” criteria of §355 and 
the “rental-significance service” criteria of 
§1362(d)(2)(D) as well. 

Absent more comprehensive guidance, 
taxpayers and their counsel will be left to 
analyze rulings as incomprehensible as 
PLR 8906035 at their own jeopardy, and 
the intent of Congress to reduce the ad- 
verse tax consequences of a corporation’s 
receipt of income from interests in real 
property will continue to be frustrated.0 


' Rulings are without precedental value un- 
der §6110(j)(3), but are relevant expressions of 
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All references are to the Internal Revenue 
me. of 1986, unless expressly noted to the 
contrary, e.g., “old” Code. 
3 This result occurs only if the corporation 
has undistributed Subchapter “C” earnings and 


4 §1362(d)(3)(D), see also §1375, imposing 
a tax on an “S” corporation’s excess net passive 
income. 

5The ruling cites old Treas. Reg. §1.1372- 
4(b)(5)(vi), the essential provisions of which are 
now contained in proposed Treas. Reg. 
§$1.1362-3(d)(5), promulgated in January 1989. 

§ $1362(d)(3)(D)i). Neither §1362(d) nor its 
predecessor, §1374, defined “gross receipts” as 
applicable to this context. However, inasmuch 
as one definitional change was made from old 
to §1362(d\(3(C) (an addition 
dealing with capital assets that were not stock 
and securities), with the terminology and con- 
cepts of “gross receipts” and “passive invest- 
ment income” otherwise remaining intact, it ap- 
pears appropriate to conclude that the meaning 
of the term “gross receipts” which continued 
from the old law to the new law has the same 
definition under the new law as its predecessor; 
and that the definitions which are determinative 
of the terms “gross receipts,” “rentals” and “sig- 
nificant services” are the same as under the 
prior law, with the consequence that the prece- 
dents developed under prior law are still con- 
trolling. This conclusion is supported by the 
continuity of terminology from old Treas. Reg. 
§1.1372-4(b)(S\{(vi) into proposed Treas. Reg. 
§1.1362-3(d)(5)(iv). See also P.L.R. 8343094. 

7Old law §1372(a)(S)(A): The limited ex- 
ception of old §1372(a)(5)(B) for de minimis 
passive investment income is irrelevant to this 


8 §1375. 

9 $1362(d)(3(A). 

© To facilitate the distribution of the Sub- 
chapter “C” E&P to eliminate this problem, the 
Code permits an “S” corporation to elect to 
have all distributions made during the taxable 


Melvin C. Morgenstern is chairman of 
the tax department with Semet Lick- 
stein, Morgenstern & Berger, Coral Ga- 
bles. He serves as special tax counsel 
to The Florida Bar and related entities 
and was staff counselor at the Office of 
Chief Counsel, Interpretative Division 
of the Internal Revenue Service. He is 
a graduate of Wharton School of Fi- 
nance at the University of Pennsylvania 
and received his LL.B. (1965) and 
LL.M. (1968) from Georgetown Law 
School. 


This column is submitted on behalf 
of the Tax Section, Leslie J. Barnett, 


chairman, and Thornton M. Henry and 
Merritt A. Gardner, editors. 


year treated as dividends, thereby 
the accumulated E&P. §1368(e)(3). 

ut §$1368(a)(3)(A) & (B). With respect to pos- 
sible remedial action, many “C” corporations 
pre-existing the 1982 revisions, believing that 
their gross receipts did not constitute passive 
investment income, have not ascertained the 
extent of their E&P, much less taken steps to 
divest it. Moreover, of those corporations 
aware of this problem and solution, many will 
not be able to distribute all of their E&P as 
dividends as certain constraints (the absence of 
cash, lenders restrictions, etc.) may prohibit 
that distribution. Moreover, certain sharehold- 
ers may be unwilling to accept the conse- 
quences of this distribution format, and others 
may not consent to it. 

2 The enactment of the “built-in gain” rules 
of §1374 in the 1986 Tax Reform Act make this 
determination even more critical, the loss of a 
corporation’s “S” election may, depending on 
the timing of that election, eliminate what 
would otherwise be the corporation’s exemp- 
tion from this built-in gain rule. 

'3 Rev. Rul. 83-139 1983-2 C.B. 105, which, 
similar to Bobo, is an employment tax case in 
the context of a trailer park operation; and 
Rev. Rul. 81-197, 1981-2 C.B. 166, pertaining 
to sums received by a corporation from both 
the “dry lease” and “full service” charter of an 
aircraft. 

'4 Treas. Reg. §1.1402-4(c)(2), which was 
substantially similar to old Treas. Reg. §1.1372- 
4(b)(5)(vi) in its “services” exception to the defi- 
nition of rental income, including its “conven- 
ience of the occupant” and “usually and 
customarily rendered” criteria. 

'S For the traditional criteria applied in de- 
termining whether gross receipts derived from 
interests in real property constitute rent, see, 
e.g., Max Feingold, 49 T.C. 461 (1968) (resort/ 


bungalows); Stover v. Com’r., 86-1 U.S.T.C. 
9149 (8th Cir. 1986), aff, 48 T.C.M. 1400 
(1984) (mobile home community); Bramlette 
Building Corp., 52 T.C. 200 (1969), aff'd, 424 
F.2d 751 (Sth Cir. 1970) (office building); City 
Markets, Inc. v. Com’r., 433 F.2d 1240 (6th 
Cir. 1970), affg and rev’g in part, 28 T.C.M. 
1055 (1969) (vendors market bui 

6 In , see John J. Mclihinney, 39 
T.C.M. 554 (1979), aff'd, (3d Cir. 1981), in an 
unpublished opinion pertaining to the opera- 
tion of a 420,000 square foot shopping mall. 
See also PLR 8904012, issued prior to the sub- 
ject ruling, which granted “S” status to a 
corporation (X) in the business of managing 
real estate, principally shopping centers. In ad- 
dition to managing five malls, X also owned 
and operated three shopping centers, in connec- 


‘tion with which it performed various services 


for its tenants. The services it performed in- 
cluded many of those services performed by 
taxpayer in PLR 8906035, although it per- 
formed additional services which, qualitatively, 
are more similar to the services normally pro- 
vided to tenants by property managers. PLR 
8904012 relied on the same precedents as these 
cited in PLR 8906035, also without significant 
analysis or rationale. 

' Rev. Rul. 73-236, 1973-1 C.B. 183; Rev. 
Rul. 73-234, 1973-1 C.B. 180 distinguished in 
Rev. Rul. 86-126, 1986-2 C.B. 58; Rev. Rul. 
73-237, 1973-1 C.B. 185, distinguished in Rev. 
Rul. 86-125, 1986-2 C.B. 57. 

8 Rev. Rul. 86-125, 1986-2 C.B. 57; Rev. 
Rul. 86-126, 1986-2 C.B. 58. 

19 Td., dealing with the specific context of the 
whether property leased to tenants by a real 
estate investment trust but managed and oper- 
ated by independent contractors could meet the 
requirements of the “active business” criteria 
of §355. 


Annual Report — The Florida Bar Foundation 


(continued from page 65) 


develop model programs for IOTA funds 
which go beyond graduating more lawyers, 
to graduating lawyers whose professional- 
ism will be defined not only by their legal 
skills, but by their actions in serving the 
public. 

Mandatory IOTA will also challenge the 
Foundation to continue to keep adminis- 
trative costs low. Because IOTA grants are 
awarded from funds received in the previ- 
ous 12 months, the Foundation has suc- 
ceeded in covering the bulk of IOTA 
administrative costs from investment in- 
come. In addition, IOTA’s administrative 
costs have consistently amounted to less 
than 10 percent of its annual grant awards. 

One and one-half new employees in- 
itially will be added to handle mandatory 
IOTA. Although information requests, 


more frequent communications to mem- 
bers, and staff support for more and larger 
committees will be called for under manda- 
tory IOTA, computerization will help 
reduce the need for further staff increases. 

Goals and policies governing Founda- 
tion investments, which are presently 
managed by the trust department of a ma- 
jor bank, will need to be reviewed to 
ensure their continuing suitability for the 
increased revenue ahead. 

All of this and more will be needed if 
The Florida Bar Foundation is to truly 
fulfill the goals of its founding fathers as 
the charitable arm of The Florida Bar and 
the lawyers of Florida. 


JANE R. CURRAN 
Executive Director 
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2 Rev. Rul. 73-234, 1973-1 C.B. 180. See 
also Rev. Rul. 61-112, 1961-1 C.B. 399, apply- 
ing similar concepts in the “S” corporation 
context. But see Gladys M. Kennedy, 33 
T.C.M. 655 (1974), appeal dismissed, (9th Cir. 

197 


ai 1986-2 C.B. 57, in which the independent 
contractor managed the building, including 
supplying and supervising janitor and mainte- 
nance personnel, arranged for all repairs made 
to the building—also by independent contrac- 
tors—collected rent, paid all bills, and, after 
deducting its monthly fee, remitted the balance 
to owner. The property manager also adver- 
tised for tenants, negotiated aspects of the 
ownership and operation of an office building. 

22 See, e.g., Rev. Rul. 73-236, supra. It 
should be noted that the IRS has relaxed its 
stance regarding the “nonimputation” of the ac- 
tivities of an independent contractor to a 
taxpayer if the “independent contractor” is tru- 
ely “related.” See Rev. Rul. 79-394, 1979-2 C.B. 
141 and Rev. Rul. 80-181, 1980-2 C.B. 121. 


President’s Page 


(continued from page 4) 


bility that sets us apart from other business 
pursuits. We must never forget that while 
our client’s interests must be viewed as be- 
ing superior to our own, our responsibility 
to the public rises above our responsibility 
to the client. And we must never forget 
that being a lawyer and a professional are 
synonymous with the spirit of public 
service. 

As I leave office, I issue the call for a 
renewed commitment to our continuing 
obligation to improve the consciousness of 
our professional standards and responsi- 
bilities, and a renewed commitment to the 
preservation, and where necessary im- 
provement, of our system of justice and 
our role in relation to that system. Finally, 
I challenge all of us to recognize our his- 
torical imperative and return to the 
bedrock of our beloved profession, which 
is service to the public. 

At my installation as president last June, 
I stated that as you honored me by allow- 
ing me to serve, so did I hope to honor you 
with my service. This has been a year of 
challenge. I hope that in your judgment, I 
have fulfilled that commitment. I can as- 
sure you that I gave it the full measure of 
my devotion. I am grateful for having been 
allowed the opportunity.0 


i 
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LAWYER Al LARGE 


he above title headed the follow- 

ing story by Alan J. Pollock of 

Deerfield Beach, “as a fanciful, 

not very subtle commentary on 
our verbosity.” 

“Residents, occupants and others on the 
premises, whether present on your own be- 
half or as agents, employees or independ- 
ent contractors acting for, on behalf of or 
in concert with another or others (whether 
a natural person or natural persons, a cor- 
poration or corporations or another entity 
or other entities) under actual or mere ap- 
parent authority, and, whether owners of 
legal or equitable title, jointly or severally, 
whether holding possession seized of fee 
simple interest, or some estate carved 
therefrom, including, but not limited to, a 
life estate (in which case reversion might 
well occur summarily forthwith), a life es- 
tate pur autre vie, or merely a term for 
years or tenancy at sufferance, or having 
possession under color of title or as a licen- 
see, business invitee, social invitee, or tres- 
passer, or by virtue of unlawful entry and 
detainer, easement or in any other ca- 
pacity, please be advised hereby that the 
domicile, residence, structure, property 
(but for the land itself and the incorporeal 
hereditaments appurtenant thereto) or 
house (as distinguished from a crowded 
theater) you occupy or possess is being ad- 
versely affected by (i.e. engulfed, over- 
heated and leveled by and as a proximate 
result of) conflagration and/or fire, and 
neither fireman nor paramedic has yet to 
break the close, so please govern your- 
selves accordingly, to wit: vacate, exit and 
abandon the premises promptly and forth- 
with, or go hence without day!” he 
shouted. 

Nevertheless, I got out before the whole 
damn thing went up in flames with me in 
it. 


Fire! 
(Or How I Saved Myself by Not 
Listening to My Lawyer) 


A. Edwin Shinholser of New Port 
Richey submitted this story as one of the 
most humorous experiences of his 50 years 
in law practice. 

The year was about 1937. I, a novice 
lawyer with time on his hands, was walk- 
ing along the hallway of the courthouse in 
Orlando. As I passed the door of the Fed- 
eral District courtroom, I noticed that the 
room contained only three people. Stop- 
ping to observe, I realized that Campbell 
Thornal was engaged in argument with 
C.P. Dickinson, and that Federal District 
Judge Alexander Akerman was on the 
bench. Thinking to gain some knowledge, 
I walked in and sat down (a practice both 
accepted and common in that day). 

Obviously the argument had been on the 
pleadings, and I heard only Campbell’s 
conclusion. In essence his words were: 
“Your Honor, I realize that we are insisting 
on a technicality, and that it would be 
much more suitable to all concerned if 
this matter went to the merits. How- 
ever, in fairness to the position of our 
client, we have no choice but to rest on the 
technicality.” 

To which Judge Akerman responded: 
“Mr. Thornal, I gather that you feel about 
this technicality as the little boy did about 
the lie. It is an abomination in the sight of 
the Lord, but a very present help in time 
of trouble!” 

The objection was sustained. 


Florida Bar member Steve La Cheen of 
Philadelphia entitled his submission “Co- 
lumbus Discovers the New World.” 

He was called Columbus, so named be- 
cause he was the first of his mother’s 15 
children. He was 13 when I met him at 
Juvenile Hall, where he was confined 
pending a preliminary hearing on a charge 
of murder. Columbus was charged with 


leading a small wolfpack, auxiliary to an 
older boys’ street gang, in a simulated 
commando raid on a nine-year-old who 
had challenged territorial imperatives by 
crossing their “turf.” The intruder was 
zapped by a zip-gun, and had died in- 
stantly. 

Evidence presented in the juvenile court 
proceedings showed that Columbus, al- 
though first in his family, was only a fol- 
lower in the gang, and had been neither the 
shooter nor an instigator of the offense in 
question. Investigation by the Probation 
Department revealed that Columbus was 
in fact not only well-mannered and gener- 
ally well-meaning but also potentially 
educable. 

At the final hearing in the case, after 
reviewing the pre-sentence report and hear- 
ing the fervent pleas of defense counsel, the 
judge ordered Columbus committed to the 
finest youth facility available, a residential 
school-type facility where he would have 
the opportunity to associate with a finer 
class of young persons than those in his 
own neighborhood, and where he could 
obtain the high school education which 
would in turn enable him to go to college 
if he wanted. 

It was, said the judge, an absolutely 
wonderful place where any child, from any 
walk of life, would be proud to attend. 
After imposing sentence and explaining 
the ramifications thereof to Columbus’ 
mother, the court inquired whether she 
had any questions concerning same. 

“Only one, Your Honor,” she said. “Do 
my other children have to kill somebody 
to get into college, too?” 0 


Contributions to this column are wel- 
comed. Send them to Lawyer at Large, 
The Florida Bar Journal, 650 Apalachee 
Parkway, Tallahassee 32399. 
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Excelsior-Legal 


offers products 


and services which keep pace 
with today’s changing law 
office. The new Ex-207 catalog 


features: 


@ Law office stationery 
@ Legal Supplies 
@ Litigation Supplies 


@ Systems for law office 
management 


@ Law Office Software 


Training Aids 


@ Corporate Supplies 


To receive your copy of Ameri- 
ca’s most complete catalog, 
published exclusively for law 
offices, call or write today. 


Excelslor-Legal, Inc. 


62 White Street 
New York, NY 10013 


(212) 431-7000 
(800) 221-2972 


FAX (212) 431-5111 


COMPU DATA 
SEARCH INC. 


COLLECTIONS 
e ASSET SEARCH 


UCC Search 


SKIPTRACE REPORT 


Motor Vehicle Inquiry 
Driver's License Inquiry 
Driver’s Record Search 
Name Search 

Florida Corporate Status 
Florida Criminal History 
Property Search 


Aircraft Registration 

Boat Registration 

Tenant Background Check 
Workmans Compensation 
Pre-Employment Background Check 


COMPU * DATA’ SEARCH 


Broward 


500 East Broward Boulevard, Suite 129 
Post Office Box 400 
Fort Lauderdale, Florida 33394 
Broward: 305/766-9900 FAX 766-9907 
Dade: 305/751-9806 
Palm Beach: 407/732-7206 


Financial Centre 


Credible. 


Florida physicians have more credibility with Florida 
juries. We have more than 500 Florida physicians 
who will review your malpractice case and, if it has 
merit, testify for you. Plantiff or defense. 


Physicians For Quality 


P.O. Box 262781 1-800-284-DOCS 
Tampa, Florida 33685 1-800-284-3627 


HEALTH CARE AUDITORS, INC. 


CONSULTATIVE EXPERTS 
TO THE MEDICAL-LEGAL COMMUNITY 


— MEDICAL MALPRACTICE EXPERTS — 


GRATIS PREVIEW OF YOUR CASE BY OUR HCAI LITIGATION 
SUPPORT TEAM. 


¢ AN HCAI REPRESENTATIVE WILL COME TO YOUR OFFICE TO 
WORK CLOSELY WITH YOUR FIRM, GRATIS. 


¢ ALL OUR MEDICAL EXPERTS ARE TEACHING OR ACTIVELY 
ENGAGED IN PRACTICE IN FLORIDA. 


e “11TH HOUR EXPERTS” OUR SPECIALTY. 


(COLLECT CALLS GLADLY ACCEPTED) 


P.O. BOX 22007 
CALL HCAI 81 3-579-8054 ST. PETERSBURG, FL 33742 


Expert Witness 
GRADUATE MECHANCIAL ENGINEER 
32 years experience in design, testing, manu- 
facturing, supervision and operation of equip- 
ment. Also extensive executive experience. 
Qualified as an expert in many fields, includ- 
ing: 

© Forklift & Hoists 

© Material Handling Equipment 

Construction Equipment 

© Trucks of all types 

@ Heavy Vehicles 

@ Airline Ground Handling Equipment 

@ Electric Vehicles 

© Ditching Machines 

@ Manufacturing Machinery 
EXTENSIVE COURTROOM EXPERIENCE 


153 E. Palmetto Road, Suite 440 


Born 2-12-24, Amarillo, 
Texas; U.S. Navy, 1943- 
1946; Oklahoma State Uni- 
versity, 1946-1949, B.S. 
Mech. Engineering; Unit 
Rig & Equipment Co., 
Tulsa, 1949-1982; Responsi- 
ble for all engineering func- 
tions 1957-1975; Formed 
Company for Unit Rig in 
Brazil 1976; General Man- 
ager, Canadian Operations, 
1977; In charge of Unit Rig 
Product Litigation 1977- 
1982. 


ineering Company 


Tomlinson Eng 
(407) 392-2702 


Boca Raton, Florida 33432 
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NEIL LEGAL SYSTEM FOR MICROCOMPUTERS 


Time/Cost General Lepcer 
Accounts PAYABLE wiTH CHECKWRITING 


Recommended by iaw firm consultants over all other systems because: 
It’s the most advanced system with more features 
Yet it’s the easiest to learn and use 
And, it has the best support of any system. 


Call or write for detailed brochure 
Law Firm Management, Inc. 406 S.W. 96th Court Miami, FL 33174 
(305) 472-4531 


THIS IS THE FIRST WEEK OF 
THE REST OF YOUR CAREER. 


Now’s as good a time as any to do something about it. For more information 
call our Atlanta office—serving the entire ern United States— 
at (404) 521-0414 or write: Mr. Stuart Roth, Esq., Managing Director, 

230 Peachtree Street, NW, Atlanta, GA 30303 


Because when it comes to your career, next week might be a week too late. 


Valls 


International 
SEARCH 
WE GUIDE LAW YERS THROUGH CHANGING TIMES 


©1989 Wells Management Corporation 


ORIDA BAR EXAM APPLICANTS 


THE ONLY BAR REVIEW COURSE TAILORED FOR YOU 
In your own home: 

Video Cassette “Nutshell Lectures” 

Comprehensive Audio Cassette Lectures 

Extensive Printed Course Notes 

Bar Exam Grading and Analysis 

CALL TOLL FREE 1-800-521-1916 FOR 
COMPLETE INFORMATION AND A FREE SAMPLE 


Or write to us at our National Bar Review 


_ adquarters as follows: 
a FLORIDA DANORD BAR REVIEW COURSE 
Maple Rd., Suite C-311 


Bloomfield, Michigan 48322 
FLORIDA’S MOST EXPERIENCED AND SUCCESSFUL BAR REVIEW 


MISSING HEIRS 


WE FIND HEIRS WORLDWIDE 
AT OUR OWN EXPENSE 


Swift, accurate research and documentation 


FIDUCIARY RESEARCH, INC. 
Avenida Plaza, 199 East Boca Raton Road 
PO Drawer 1919-J, Boca Raton, FL 33429-1919 


1-800 872-3429 
Forensic genealogists to The Florida Bar since 1966 
TRY US FIRST! 


FLORIDA LICENSE #GA 8600232 


-ADDICTIONOLOGIST 


IMPAIRED 


DEPENDENT 


Is your client CHEMICALLY DEPENDENT: 
judgement/perception impaired; voluntary/in- 
voluntary intoxication, toxic/psychiatric psy- 
chosis, psychiatric illness & legal insanity v. 
organic brain syndrome & addictive disorder? 


CERTIFIED in medicine's newest speciality— 
ADDICTIONOLOGY 


@ EXPERT TESTIMONY & CASE ANALSYIS for 
plantiff/defense 


® ALCOHOL & DRUG ISSUES in criminal law, 
DUI, Dram Shop, malpractice, wrongful death, 
personal injury, workers’ compensation, fam- 
ily law, nicotine, & product liability. 


Peter M. Macaluso, M.D., P.A. 
1541 Medical Drive, Suite 200 
Tallahassee, Florida 32308 
FL-(904) 878-0304 

1-800-433-5854 


TRADEMARK 


& COPYRIGHT SEARCHES 
TRADEMARK-Supply word and/or 
design plus goods or services. 
SEARCH FEES: 
COMBINED SEARCH — $ 205* 
TRADEMARK OFFICE - $70* 
STATE TRADEMARKS - $75 
COMMON LAW - $65 
EXPANDED COMMON. LAW - $115* 
DESIGNS - $95* perclass minimum 
COPYRIGHT - $105* 
*plus photo copy cost. 
INTERNATIONAL SEARCHING 


DOCUMENT PREPARATION 
(for attorneys only - Applications, 
Section 8 & 15, Assignments, 
renewals.) 
RESEARCH - (SEC - 10K’s, ICC, 
FCC, COURT RECORDS, CONGRESS) 
APPROVED. Our services meet 
standards set for us by a D.C. Court of 
Appeals Committee. 
Over 100 years total staff experience - 
not connected with the Federal 
Government. 

GOVERNMENT LIAISON SERVICES,INC. 
3030 Clarendon Bivd., Suite 209 
Arlington, VA 22201 
Phone: (703) 524-8200 
Fax: (703) 525-8451 
All major credit cards accepted 

TOLL FREE: 800-642 


Since 1957 
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Experts on E xperts 
Expertise listing upon request 


ALL FIELDS, 
NATIONWIDE 


San Francisco (415) 398-8854 


Los Angeles (213) 669-1660 
Philadelphia (215) 829-9570 
New York (212) 288-1120 
Chicago (312) 327-2830 
Houston (713) 223-2330 
Dallas (214) 698-1881 
Miami (305) 372-5259 
Peoria (309) 688-4857 


Offering Florida Attomneys 
a Full Line of Services Throughout Georgia 
=MLQ 
= Attorney Services 
© FILINGS AND DOCUMENTS RETRIEVED IN © ASSET AND UCC SEARCHES 
ALLSTATE AND FEDERAL COURTS © ABSTRACTS 

© SERVICE OF PROCESS, INCLUDING SUBPOENAS © STAFFED WITH FULLY INSURED 
© LEGAL RESEARCH CERTIFIED PARALEGALS 


TELEPHONE: 404-350-3023 ¢ FAX: 404-355-2249 
2072 DeFoors Ferry Road, N.W. ¢ Atlanta, Georgia 30318 


EXPERT WITNESS 


ELEVATOR AND ESCALATOR CASES 


Staff of 7 experts located across U.S. and 
in South America representing 150 years 
experience in the elevator industry. 


Vern D. Gill, P.E. President, 
LERCH, BATES/LEGAL, INC. 


Subsidiary of Lerch, Bates & Associates; 
oldest and largest elevator consulting firm 
in the country. Resumes and references 
available upon request. 


MEDICAL EXPERTS: 


@ FREE CASE EVALUATION. : 
@ MONEY-BACK GUARANTEE ofa 
qualified expert. 


@ OPTION TO APPROVE of opinion and 
credentials before engaging expert. 

@ RUSH AFFIDAVITS & verified reports. 

® 3600 Board-certified experts. 13,000 
satisfied attorneys since 1975. 


@ Bar-approved fee options from $45. 


JD-MDin-. 800-225-JDMD 


4617 NORTH PROSPECT ROAD Call In Georgia 404-250-9115 
PEORIA HEIGHTS, IL 61614 (800) 222-4322 
SEARCHING 
MEDICAL-LEGAL EXPERT SERVICES j a 


CONSULTATION 
and 
EXPERT 
TESTIMONY 


in cases regarding 


MEDICAL 
MALPRACTICE 


HOSPITAL LIABILITY 
PRODUCT LIABILITY 


FORENSIC MEDICAL ADVISORY SERVICE is a 
Organization for Plaintiff and 
ense Counsel Our many services include 
record evaluation and expert reports. and the 
Provision of board-certified expert witnesses 
from all felds of medicine. surgery. dentistry 
wonal information 


and pharmacology q 
please contact our D C or Philadeiptua office. 


FORENSIC MEDICAL 
ADVISORY SERVICE 


Wi . DC Office. 
11300 Rockville Pike. Rockville. MD 20852 
(301) 984-6180 
2050 Butler Pike mouth Meeting, PA 19462 


Engineering (all areas); Negligence; Accident 
reconstruction; Products liability; Biomedical 
injury analysis; Metallurgy & fracture analy- 
sis; Athletics & sports safety; Criminalistics; 
Medical, dental and podiatry malpractice. 
Brochure. Medical & dental doctors in addi- 
tion to technical experts on staff and available 
to consult and testify in all courts. Full range 
of laboratory services. 
INTER-CITY TESTING & 
CONSULTING CORPORATION 
2654 E. Oakland Pk. Bivd., Suite 1442 
Ft. Lauderdale, FL 33306 
(305) 537-1442 
Executive Offices: 
167 Willis Avenue 
Mineola, N.Y. 11501 
(516) 747-8400 Out of NYS (800) 822-1515 


COUNTY/FEDERAL LEVEL 


F.L.A. SEARCH INC. 


UCC @ SUITS JUDGMENTS 
STATE & FEDERAL 
TAX LIENS 


P.O. Box 5346 
Lake Worth, FL 33466 


(407) 969-6594 


FUTURE MONETARY DAMAGES 


Wrongful Death & Disability — Structured Settlement Analysis 
Antitrust — Loss of Profits —Real Estate 


J. FREMON JONES, PH.D. 


Columbia Research Associates 
P.O. Box 1702-111 
Gainesville, FL 32606 


1-800-669-1110 
After tone — dial 111 


Advertisers Index can be found on page 30. 
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| But, 
You Sai 
‘Unsinkable’! 


Capt. Edward J. Smith 
RMS. Titanic 


History proves 
the value of information. Current, 
accurate information. Ships can 
reach new horizons or sink in icy 
waters with such data, and that’s 
why we at CIS strive to get the 
most up-to-date information 
\ in your hands. Fast! That’s 

our business. 
© Count on CIS for filing, re- 
=/ search information and document 
retrieval on state, county and na- 
ama tional levels. Corporate, UCC work, 
as well as any information of 
public record. We also provide 
registered agent services and cor- 
porate kits. 

Whether you need to file or 
retrieve documents in Florida or 
nationwide, contact the experienced 
staff at CIS to get you through the 


CORPORATION 
INFORMATION 
SERVICES, INC 


1-800-342-8086 
502 East Park Avenue 
Tallahassee, FL 32301 


Specialists In Public Records Research 


ae 
is 
2 
— Don’t Let History Repeat Itself! 


Shea Citations days, weeks, even months before. . 
find them any other online 


Now a list of the most recent decisions citing your If you're a WESTLAW siietien you can start 
case can put your research a step ahead. using Shepard’s PreView today. 

In fact, depending on the jurisdiction, it will be However, if you haven't yet joined the growing 
days, weeks, even months before you can find these number of subscribers across America, now is a great 
Citations on any other online service. time to get the advantages of WESTLAW. 

That’s the new Shepard's PreView service The most current online source for Shepard’s 
exclusively on WESTLAW. citations to the National Reporter System. 

Developed by West Publishing and Shepard's, For more information about Shepard's PreView, 


this valuable new service makes WESTLAW the most call 1-800-WESTLAW for your free brochure today. 
current online source for Shepard's citations to 


the National Reporter System® 
And on WESTLAW, you can find them with one 
simple step. 


Come see us at the Florida State Bar Assoc. Annual Meeting - Booth 3 and 4+ Orlando « June 14-17 


© 1989 West Publishing Company 1-9681/3-89 | 161101 
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